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PREFACE TO THE SECOND EDITION. 



Since the publication of the last edition of this work 
in 1897 important decisions have been passed by the 
Judicial Committee as well as by the High Courts, which 
have either settled some doubtful questions, or rectified 
errors, or introduced innovations apparently contrary to 
traditional interpretations of law, and to usages hitherto 
accepted by the profession and the people. These have 
been noticed and discussed in this edition, and the work 
has been carefully revised. But owing to the unexpected 
rapid sale of the last edition, the book had to be hurriedly 
passed through the Press for meeting the demand of the 
students of law, and some imperfections may have crept 
into the work. Some additions and alterations have also 
been made in this edition for improving the usefulness of 
the work. 

One of the innovations introduced by our courts is 
worthy of special notice, in consequence of its being a deve- 
lopment of law which is not only in conformity with natural 
justice and in accordance with the natural course of legal 
^frowth and progress, but is also agreeable to the sentiments 
of the Hindus. The general exclusion of female relations 
from Inheritance, save and except a few specially enumerated 
ones, is a survival of an archaic institution, which has come to 
be regarded by the Hindu society itself as an unnatural and 
unreasonable rule that should no longer be enforced. The 
Hindu law embodied in the Codes has been modified, changed 
and developed by the Hindu commentators, by means of the 
Miction of Interpretation. The change of law relating to the 
exclusion of women from Inheritance, which has been intro- 
duced by the Madras High Court, and accepted by the Allaha- 
bad High Court, owes its origin to the misconception of a 
passage, which practically amounts to a Fiction of Interpre- 
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tation. The Sections I to VII of Chapter II of Colebrooke's 
translation of the Mitakshara, deal with Succession to a male's 
estate, and area running commentary on the text of Yajna- 
valkya, cited in Section I, paragraph 2, which lays down the 
order of Succession, and in wljich "the gentiles, the cognates, 
a pupil, and a fellow-student " are declared to become heirs 
in their order. The sixth Section of the second chapter of 
the Mitakshar^ explains the succession of " the cognates " ; 
and the sevtoth Section deals with succession in default of 
" the cognates." The opening words of the original of this 
Section are, — "^^wnj ^w%^rmw: I ?iWT%f?w: &c.", — which 
literally mean, — ^"In default of * the cognates,' the preceptor 
(inherits) ; on failure of him, the pupil, &c.". The term 
" the cognates " in this passage refers to this word as used 
in the text of Yajnavalkya (Mit. 2, 1,2), and means the per- 
sons whose succession has been dealt with in the immediate- 
ly preceding Section 6th. But Colebrooke translated the 
passage thus, — " If there be no relations of the deceased, 
the preceptor, or on failure of him, the pupil, inherits, &c." : 
(Mit. 2, 7, 1). The learned Judges of the Madras and the 
Allahabad High Courts take this term " relations " in its 
ordinary sense of relatives male or female, and hold that it 
follows from this passage by necessary implication, that the 
preceptor and the like strangers cannot inherit, should there 
be any female relations of the deceased in existence, who are 
therefore entitled to succeed in preference to those strangers. 
In coming to this conclusion, their Lordships relied on the 
words in Colebrooke's translation which is misleading, and 
had not their attention drawn to the text of Baudhayana, de- 
claring the general incapacity of women to inherit. It is, no 
doubt, true, that thiat text is not cited in the Mitakshara, but 
it is quoted and commented on in the Smriti-Chandrika 
and the Viramitrodaya, commentaries declaratory of the 
law of the Dravira and the Benares schools, respectively; 
and the rule therein laid down appears to . have all along 
been followed and acted upon by the Courts, as being 
one recognised by these two Schools. But the text of 
Sruti cited by Baudhayana as supporting his view that 
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women are excluded from inheritance, admits of a different 
interpretation, as is maintained by some commentators, and 
there is a difference of view on the subject among Sanskrit 
lawyers. However, the rule is not approved by the Hindus 
of the present day, who are not only prepared to accept the 
above innovation, but are desirous that some dear and near 
female relations should have earlier positions assigned to 
them in the order of succession. They also feel that some 
decisions of the superior courts are contrary to their law 
and have prejudicially affected their family organisation and 
are causing great hardship and considerable distress. But 
there is no machinery for introducing any change in Hindu 
law as it is understood by our Courts, however beneficial 
that change may be regarded by the Hindus. Our Courts, 
however, are required to administer the Hindu law as it is, 
and have no power to introduce any change, and have also 
deprived themselves of the power of reviewing their own 
decisions into which errors may have crept in consequence 
of the proper materials for right conclusions not having 
been placed before them, — by holding themselves bound by 
the maxims stare decisis and communis error facit jtis. 

When the Government has conferred on the Hindus the 
highly valued privilege of being governed by their own law, 
and when that law is locked up in a dead and difficult lan- 
guage to which our Judges have no access, and its accurate 
interpretation in some respects depends on the knowledge 
of that language as well as of actual customs and usages, 
it appears to be necessary that some machinery should be 
constituted by the Government for ensuring the correct 
administration of Hindu law, and for remedying any unsuit- 
able departure from the same, and also for introducing any 
desirable change, by legislation or otherwise, according to 
the wishes and sentiments of the Hindus. 

While making this suggestion, I must not be understood 
to suggest the codification of Hindu law, which would be con- 
trary to the sentiments of the Hindus who believe their law 
to be of divine origin. And the change of law which the 
Hindus are desirous of introducing by legislation, is not to 
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be supposed to be contrary to tbeir divine law» but is to be 
in the nature of giving effect to the true interpretation, the 
received view being taken to be erroneous; and the legisla- 
tion is to purport as declaratory of the correct view of the 
Divine Law, as was done when the Hindu Widow's Eemar- 
riage Act was passed* 

My thanks are due to Babu Surendra Chandra Sen, B.L*,. 
for preparation of the Index, and also to Babu Narendra* 
kumar Basu, B.L., for going through the proof sheets. 

G. S. 
20, Sankharitola, East : 
Caleiitfa, IVh December, 1902. 
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PREFACE TO THE FIRST EDITION. 



In 1882, when I was appointed a lecturer on law in 
the Metropolitan Institution of Calcutta, a pamphlet was^ 
prepared by me on some of the subjects of Hindu law,, 
for the use of my pupils. As there was a general demand 
for a book of that description, I was induced to re- 
vise the pamphlet and republish it in a more complete 
form in December, 1887. That edition was sold out more 
than two years ago, and I was requested by friends and 
students to prepare a complete work on Hindu Law ta 
meet the wants of both students and practitioners. 

I have not, however, been able to comply with their 
request for two reasons : first, owing to the multif arious^ 
duties I have to attend to in an indifferent state of health, 
I have very little time and energy to spare for a work of 
that kind ; second, the admirable work on Hindu Law and 
Usage, by Mr. Mayne, has supplied practitioners with 
all references to cases and texts, required by them. His. 
work, however, is not suited to the wants and capacities^ 
of students so well as of practising lawyers. The pre- 
sent work is designed specially for the benefit of students 
and young practitioners. 

What I have endeavoured to do in this work is, ta 
explain the principles underlying the Hindu Laws and 
Usages, from a Hindu point of view, and point out the 
departures by our Courts from the Hindu Law as ex- 
plained by Sanskrit commentaries and traditional inter- 
pretations. As the students are mostly Hindus, I have^ 
directed my efforts to set forth the reasons in support of 
such of the • Hindu customs and usages as are at variance 
with those of the civilized countries of Europe, in the 
hope that the students may be in a position to form an 
idea of the true character of those customs and usages. 

As Sanskrit is now widely taught in our schools and 
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colleges, I have given the original Sanskrit texts where- 
-ever they could conveniently be introduced, with the object 
that the law would be better understood and more easily 
remembered with the help of those texts, than from an 
EngUsh translation. Such translation has also been ap- 
pended to them. 

References have been given to all the leading cases 
on the subject of Hindu Law; a complete digest of 
cases is not within the scope of this work; a selection 
has accordingly been made, and generally the latest on a 
point has been given, the perusal of which will enable the 
reader to find out the earlier ones. 

The general rules of inheritance, according to both 
the Sunni and the Shia School of Mahomedan law, are 
given in the appendix. 

My thanks are due to Babus Sivaprasanna Bhatta- 
xiharya, B.A., B.L., and Krishnaprasad Sarvadhikari, M.A., 
B.L., for going through the proof sheets, and to Babu 
Surendra Chandra Sen, B. A., B.L., for preparing the Index. 

G. S. 

20, MiRZAPORE Lane: 
Calcutta, 9th June, 1897. 
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ADDENDA. 

1. While this edition was passing through the Press, the 
Judicial Committee have overruled the decisions of the Calcutta 
and the Madras High Courts {infraf pp. 1869 137), in which it 
was held that survivorship is limited to the property to which 
right by birth accrues, i.e., to the unohstrucled heritage, and 
that it does not apply to obstructed heritage though jointly in- 
herited by two or more joint undivided brethren ; and their Lord- 
ships have held that when two brothers who were members of 
a joint Mit&kshara family inherited their maternal grandfather's 
pvoperty, and one of them died before partition, his interest passed 
by survivorship to the other brother : Baja Chd^ani v. Raja 
Chelikaniy 7 W.N., 1. 

2. At page 173, infra, are not cited the cases showing the 
difference of opinion between the Calcutta and the Bombay High 
Courts, with respect to the question whether a mere money-decree 
against the father can be executed against the son after the father's 
death. The cases are therefore given here ; they are as follows :*- 

Juga Lai v. AudhBehari, 6 W.N., 223, and 
Umed Hathising y. Ooman Bhaije, 20 B.S., 385. 

8. I have stated at pp. 333-334, that, although according 
to the Smritis a Sudra cannot be a Sanny&si, yet a Sudra can be a 
Sannydsi or ascetic according to modern usage, and there are now 
Sudra Sannydsis who are members of modern religious brother- 
hoods. I wish to give here one of the authorities in support of this 
improvement in the status of Sudras. The spread of Buddhism 
compelled the Brdhmanas to make concessions in favour of the 
other castes and also of non-Hindus : accordingly, they introduc- 
ed the Tdntrik system, which is a compromise between Brahmanism 
and Buddhism. The following passages in the eighth chapter 
of the Mahd-Nirvdna-Tantra, show the changes introduced by the 
Tfintrik system in Hindu society, — 
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XXxiv ADDKNDA. 

^^ ^T^H^ cTI^'^ ^cT^ ^^^ifh* R 

"The great ever-auspicious God said, — 

O Virtuous Goddess ! In the Satya (golden) and the other (two) 
ages, the castes and also the orders of life are declared to be four; 
and the usages also of the (four) castes, and of the (four) orders 
of life are separately declared for each. But in the Kali age, the 
castes are declared to be five, namely, the Brahmana, the Ksha- 
triya, the Vaisya, the Sudra, and the general body of human 
beings (other than these four). O great Goddess 1 of oIZ these 
(five) castes, the orders of life are two ; for, O dear Goddess 1 the 
order of life called Brahmacharjya or studentship, and the order of 
life called Vdna-prastha or hermitage ( the first and the third res- 
pectively of the four orders), do not now exist, (but) the two orders 
of life, namely, the Garhasthya or the order of the householder, 
and the Bhikshuka or the order of the ascetic or religious mendi- 
cant, only, exist in the Kali age. O wise Goddess ! the holding of 
a stadff declared in the Vedas, by the order of the Bbikshu or ascetic, 
also, does not exist in the Kali age, because that is prescribed 
for the order of ascetics initiated according to the Yedas. O 
auspicious Goddess 1 the adoption of the order of Avadh^tas or 
ascetics according to the rules of initiation prescribed by the 
God Siva (in the Tantras), is alone declared td be the adoption of 
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ADDENDA. XXXV 

Sannjasa (Benunciatioa or asceticism) in the Kali age. O God- 
dess ! in the advanced state of the Eali age, the Brahmanas and the 
other ( four) castes are all entitled to these two orders of life. The 
Brahmana, the Kshatrija, the Yaisya^ the Sndra^ and the general 
body of Iiuman beings, these five are entitled to be initiated as 
Sannyasis or ascetics according to theTdntrik system." 

The above slokas are not continuous, but are cited from 
•difiPerent parts of the Mah4-Nirvana-Tantra, Chapter 8. 

4. The following sloka is cited at p. 334, but its English 
translation is not given, the omission being accidental. It is 
given here, — 

" Learned persons look equally on a Br^hmana endowed with 
learning and humility, a cow, an elephant, as well as a dog and a 
man of the lowest outcast class/' For, God pervades them all 
equally. — 5, 18. 
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HINDU LAW. 



CHAPTER I. 

INTRODUCTORY. 

ORIGINAL TEXTS. 

ir^ iTTPrnff ^RP«r^ TT^f^ ^fi[^ KV, i 
'^P^ ^BRr%?:^ M^Mfi "pnf wg^ i 

1. Being desirous of creating beings, I (Manu) performed very 
difficult religious austerities, and at first created ten Lords of beings, 
eminent in holiness, namely, Marichi, Atri, Angirds, Pulastya, Pulaha, 
Kratu, Prachetis, Vasishtha, Bhrigu and Narada. (Manu, i, 34-35.) 
He (the self -existent) having made this Sastra (Code of Manu), himself 
taught it regularly to me (Manu) in the beginning : afterwards I 
taught Marichi and the other holy sages. This Bhrigu will repeat 
to you this Sdstra without omission; for, this sage learned from me 
the whole of it, perfectly well. — Manu, i, 58-59. 

2. The Veda, the Smriti, the approved usage, and what is agree- 
able to one's soul (where there is no other guide), the wise have 

1 
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declared to be the quadruple direct evidence of law {dharma). — Manu^ 
ii, 12. 

3* The Srutii the Smriti^ the approved usage, what is agreeable 
to one's soul, and desire sprung from due deliberation, are ordained the 
foundation (or evidence) of law (dharma). — ^Yajnavalkya, i, 7. 

4. The (four) Vedas, together with their (six) Angas or sub- 
sidiary sciences, the Dharma'Sdstras or Codes of Law, the Mimdnsd 
or disquisition of the rules of scripture, the Nyaya or science of reason- 
ing, and the Pur Anas or recojrds of antiquity, are the fourteen sources 
of knowledge and law. — Yajnavalkya, i, 8. 

1 I i ft% %ft^$, lefer T w ?^-i!^fft?t ^Pff,— ^ra w^na tr i 

g?Bvhrf5TO% \ I \ 1 8, ^ n 

5. Two sciences should be known — ^this is what was said by those 
who knew the Revelations : — the Ultimate and the Non-Ultimate. 

Of these, the Non-Ultimate consists of the (four) Vedas, namely, 
the Rik, the Yajus, the Sdman and the Atharvan, and (of the six Angas, 
namely,) the Sikshi (or the science of proper articulation and pronun- 
ciation = Orthography and Orthoepy), the Kalpa (or the regulation of 
the manner of performing sacrifices), the Vyakarana (or grammar), 
the Nirukta (or thesaurus, with explanation of the etymology of 
words), the Chhandas (or prosody) and the Jyotisha (or astronomy) . 

And the Ultimate is that by which the Imperishable is known, 
(and consists of the Upanishads). — Mundaku Upanishad, i, 1, i 
and 5. , ^ 
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6. Manu^ Atri, Vishnu, H&rita, Ydjnavalkya, Usaods, Angirfis, 
Yama, Apastamba, Sambarta, Kity&yaxiB,, Vrihaspati, Parlsara, 
Yy&esky Saiikha, Likhita, Daksha, Gautama, S&t&tapa and Yasishtha, 
are the compilers of the DAarma'Sdstras or Codes of Law.— Ydjnaval- 
kya, i, 4-5. 

The Mitdkshard on this passage says : — ^This is not an exhaustive 
enumeration, but illustrative ; hence, the compilations of Baudh^yana 
(Ndrada, Devala) and others being DAarma-sdstray is not contrary 
to it, 

t?I?¥CirW t| I 8 1 ^pRpif:, \ I 1^ I \- 8 B 

7. (It may be contended that) as the words of ftevelation form 
the foundation of Law, therefore that (such as the Smriti) which is 
not embodied in such word^ should not be regarded^s authority. 

But (the anwer is,) the Smritis being compiled by the sages who 
were also the repositories of the Eevelation (from whom it was handed 
■dovra by tradition until recorded in writing), there arises an inference 
that the Smritis are founded on the Sruti or Revelation, and therefore 
(they should be regarded as) authority. 

But if there be conflict (of any precept of the Smriti with one of 
the Sruti) the Smriti must be disregarded (as. spurious); since the in- 
ference arises (only) when there is no such conflict. 

(A Smriti must be disregarded as spurious,) also, when there is 
found a reason (for fabricating it, such as the covetousness of priests, 
or the like). — Jaimini's PurvarMiminsd, i, 3, 1-4. 

The argument in the second of the above aphorisms is explained 
in the following sloka cited and commented on by Partha-Sarathi iu 
his Sfistra-Dipikd, — 
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Revelation is (inferred to be) the source of the Smritis, because- 
they are remembered (and compiled) by those who admit the Veda 
alone (and nothing else) to be the source of law> and because they 
have been adopted and acted upon as authoritative bv such persons^ 
and because their being founded on the Veda is probable. 

8. The holy country lying between the holy rivers Sarasvati 
and DrishadvaU is called Brdhmdvarta : the custom in that country^ 
which has come down by immemorial tradition and obtains among the 
castes pure and mixed, is called approved usage, — Manu, ii, 17-18. 

<. I ^^R^ %^ ^ ^x^i^ 5RTT^? J'^rf^jferj i 

9. Whatever customs, practices and family usages prevail in a 
country, shall be preserved intact, when it comes under subjection (by 
conquest). — ^Ydjnavalkya, i, 343. 

t,« I ^rf^ tit ^ 'ITTtlRt ^iil^At^ '^rf^l^: I 

^f9(^ t^ ^ w^ ^f^^ 'rutsPr ^T I 

10. But if any usage required by utility is established in a 
locality (contrary to the written texts of law), it should be practised 
therein only, but not in any other district. Whatever customary law 
is prevalent in a district, in a city, in a town, or in a village, or among 
the learned,, the said law (though contrary to the Smritis) must not be 
disturbed. — ^Dievala, cited in the Parasara-M^dhava. 

f^^n^^m ^^MVt(^ sr^^muT^ «^^t% i 
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11. Apasiamba has briefly explained the reprehensibility or 
non-reprehensibility of all sach usages (as are contrary to the written 
texts of law), by referring them to different localities. By these 
usages they do not become liable to censure, who have got them by 
trafition, and who%e predecessors used to practise them : others, how- 
ever, are not so (but become guilty of violating the written texts of 
law, if they practise those usages). — This is stated as the opinion of 
others, by Kumdrila Swamin who himself maintains the invalidity of 
such usages, in his Tantra-Vfirtika, first Chapter, third Pada or 
Section. 

^TTTT ^^iww lain^W^ ^^HH I 

^ 

iiT?©^ jn4i>$^? is^ro?^ ^<5r: irc^i > 

12. Eighteen Purdnas are enumerated by those versed in the 
Purdnas : — the Br&hma, the Pidma, and the Vaishnava, the Saiva, 
the Shdgavata likewise, another is the Nfiradiya, and the M&rkandeya 
is the seventh, and the ^neya is the eighth, likewise the Bhavishya 
is the ninth, tlie tenth is the Brahma-vaivarta, the Lainga is ordained 
the eleventh, and the Vdrdha is the twelfth, and the Skfinda is the 
thirteenth in this (enumeration), the Yfimana is the fourteenth, the 
Kaurma is ordained the fifteenth, posterior to these are the M^tsya, 
and the G^uda and the Brahmdnda : —In all these the subjects dealt 
with are, the creation, the secondary creation, the dynasties (of gods, 
isages and kings,) the ages of the world, as well as the career of the 
-dynasties. — Vishnu-Purdna, iii, vi, 21-25. 

t^^ I 5^f^ «%^ 9l^^s IT'lWq^ i 
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13. There being two eontradietory precepts of the Sruti or of 
the Smriti, different eases are to be assumed (to which they are res* 
pectively applicable) : but if there be a conflict between the Sruti and 
the Smriti^ the Sruti alone must prevail. 

14. But in the case of a conflict between two passages of the 
Smriti^ reasonable reconciliation based on usage must prevail : but 
the rule is^ that the sacred books on law are more weighty than sacred 
books on politics. — Yfijnavalkya, ii, 21. 
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15. When there is a conflict between the Sruti, the Smriti and 
the Purdna, the Sruti must prevail; but in a conflict between the 
latter two, the Smriti must prevail. — The Code of Vydsa. 

16. Practise with care what is lawful, by body, mind and speech.^ 
But practise not that which is abhorred by the world, though it i& 
ordained in the Sacred Books ; for, it secures not spiritual bliss. — ^Yajna* 
valkya, i, 156. 

v^T^ Virf^ ^rftf^it ^3^^ wiy-^fw5 1 
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17. But practise not what is abhorred by the people^ though it is 
ordained in the sacred books; for^ it secures not spiritual bliss. 
Taking sea-voyage, canying a waterpot (by students), likewise 
marriage by regenerate men, of damsels not belonging to the same 
tribe, procreation of son (on a woman) by her husbandV. younger 
brother, slaughter of cattle for entertaining honoured guests, offering 
of flesh meat in ancestor-worship, retirement to a forest (or adoption 
of the third order of life), gift over again of a daughter once given in 
marriage though still a virgin to another (bridegroom), Vedik student- 
ship for a long time, man-sacrifice, horse-sacrifice, walking on pilgrim- 
age with intent to die, and likewise cow-sacrifice : — these practices 
though permitted by the sacred books, the wise declare, avoidable in 
the Kali age. — ^Vrihan-Naradiya-Eurfina, xxii, 12-16. 



s^ 



1[iTTf^ ^ilt'lfgRI^ ^^^ ^TTffrfi?: | 

18. Recognition of sons other than the Aurasa and the Dattaka ; 
participation (by a Brdhmana) of food from the following descrip- 
tions of Sddras, namely, (his) slave, (his) cowherd, (bis) family-friend, 
and the cultivator (of his land) delivering half the produce ; pilgrim- 
age by a householder to a very distant holy place ; participation by 
the Brdhmanas and the like, of food prepared by a Sddra; suicide by 
falling from a precipice or by cremation ; likewise suicide by a person 
extremely old or the like : — In the beginning of the Kali age, these 
practices have been prohibited after consideration by the learned for 
the protection of the people : for, a resolution also, arrived at by the 
virtuous, has as much authority as the Veda.— Aditya-Purdna quoted 
by Raghimandana. 
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19. In his Court of Justice, either sitting or standing, holding 
forth his right arm, unostentatious in his dress and ornaments, let 
the king, every day, decide, one after another, causes of suitors, 
classified under eighteen Forms of Action, by rules founded on local 
tisanes and Codes of Zaw. Of these (Forms of Action] the first is the 
Recovery of Debts, (the others are), — (2) Deposit and Pledge, (3) Sale 
without ownership, (4) Joint Concerns (or Partnership), (5) Resump- 
tion of Gifts, (6) Non-pajrment of Wages, (7) Breech of Contracts, (8) 
Rescission of Sale and Purchase, (9) Dispute between the Owner (of 
cattle) and the Shepherd, (10) Dispute relating to Boundaries (or 
Trei^Muss), (11) Violence consisting of Assault, (12) and (Violence) 
consisting of Abuse (or Slander and Defamation) (13) Theft, (14) 
Force (consisting of robbery, hurt or violence on women) (15) Adultery, 
(16) Duties of Man and Wife, (17) Partition (and Inheritance), and 
n 8) Gambling and Betting : — these are in this world the eighteen 
loundations upon which litigation rests. — Manu, viii, 2-7. 

20. Ndrada has added another form of Action called M^^«^ or 
Miscellaneous, which includes various matters that cannot come under 
those declared by Manu, and in which the Action arises at the instance 
of the king. The first and the last lines of N&rada's description of it 
are as follows : — 

iN?rf% yi^ ^swTtt ^^vs(^l \ 

In the Miscellaneous Form of Action, the litigation depends upon 
the king. Whatever is not considered in the foregoing (Forms of Ac- 
tion), all that would come within the Miscellaneous. 
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21. If a person wronged by others in a way contrary to the 
Smriti or cTiatom complains to the king, that is a Cause of Action.— 
Yajnavalkya^ ii, 5. 



ORIGIN AND SOURCES OF LAW. SCHOOLS, Ac. 

Divine origin of laws.— The Hindus believe their law to be of 
divine ori<^in, and they believe this not only of what Austin calls the 
laws of God, but positive law is also believed by them to have 
emanated from the Deity. The idea of sovereign in the modern 
juridical sense was unknown to them. They had kings, but their 
function was defined by the divine law contained in the Smritis, and 
they were bound to obey the selfsame law, equally with their subjects. 
By this original theory of its origin, the law was independent of the 
state, or rather the state was dependent on law, as the king was to be 
guided in all matters connected with Government, by the revealed law, 
though he was not excluded from a control over the administration of 
justice. The king being theoretically the administrator of justice his 
decrees must have been recognized as binding on suitors from the very 
earliest times. And this gnulually introduced the view recognized by 
commentators that royal edicts in certain matters have as much bind- 
ing force as divine law, should the former be not repugnant to the 
latter. 

The earlier notion of law was gi'adually modified to a certain 
extent, as may be gleaned from the remarks of the commentators. 
And the conception of positive as distinguished from divine law, 
presented to us by the commentators, nearly approaches the ideas of 
modem jurisprudence. 

The sources of law. — The divine will or law is evidenced by the 
Sruti, the Smriti, and the immemorial and approved customs. 

Sruti.— The Sruti is believed to contain the very words of 
the deity. The name signifies what was heard^ 

The Sruti contains very little of lawyer's law : they consist of 
hymns and deal with religious rites, true knowledge and liberation. 
There are, no doubt, a few passages containing an incidental allusion to 
a rule of law or giving an instance from which a rule of law may be 
inferred. The Sruti comprises the four Vedas, the six Vedangas, and 
the Upanishads. 

Smriti. — The Smriti means what was remembei'edy and is believed 
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to contain the precepts of God, but not in the language the/ had been 
delivered. The language is of human origin, but the rules are divine. 
The authors do not arrogate to themselves the position of legislators, 
but profess to compile the traditions handed down to them by those 
to whom the divine commands had been communicated. 

The Smritis are the principal sources of lawyer's law, but they 
also contain matters other than positive law. The complete Codes 
of Manu and Y&jnavalkya deal with religious rites, positive law, 
penance, true knowledge and liberation. There are some that deal 
with positive law alone, such as the Code of Ndrada, now extant. 
Many others contain nothing of civil law. The Smritis as a whole 
deal with man as a being of infinite existence, whose present life is 
like a point in a straight line infinite in both directions. 

It should be noticed that writers on the Mim^nsd system of 
Hindu Philosophy discuss the question, — Why should Smritis com- 
posed by human beings be taken as evidence of Dkarma or Law, of 
which Revelation is admitted by all to be the only source ? They 
maintain that the Smritis must be inferred to be founded on lost or 
forgotten Sruti, inasmuch as they are compiled from memory, and 
are declared as embodying binding rules of conduct, by the sages who 
were perfectly familiar with the Vedas, and who admitted the Sruti 
alone and nothing else, to be the foundation or evidence of Law ; and 
as they have all along been adopted and followed in practice by the 
sages, as well as by other persons learned in the Vedas and entertaining 
the same view with respect to the origin and source of Law. They also 
notice an objection that may be raised to this, namely, — ^Why then 
have not the very words of the original revelations that are supposed 
to be the foundation of the Smritis, been preserved? And they 
refute it by saying that human memory being frail, there is no wonder 
that precepts should be remembered while the exact words in which 
they had originally been expressed might be forgotten. There is 
a great distinction between the sacred literature dealing with rules 
regulating the conduct of men in this world as members of society, and 
that relating to purely religious matters ; the precepts of the former 
are observed in practice, while the latter is rather theoretical in 
character, the wording of which was therefore of greater importance 
than that of the former. The rise of different Stichds or schools of 
Vedik literature affords evidence of the loss of the exact wording of 
portions of the latter kind of Revelation, since parts of the Vedas, found 
in one Silkhd are wanting in others, showing that when the Vedic 
literature used to be handed down by tradition, parts were omitted by 
different Sfikh&s with a view to lighten the burden on the memory 
of students : and the practice with the teacher of a particular S&kh^^ 
who was familiar with the other S&khds also, was not to teach to a 
pupil of his own Sdkhd, the exact wording of those portions of other 
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S&Shds^ that were wanting in his own, but to give tlieir purport in hisr- 
own language, so that the same might not be mistaken as part of hi^ 
own SdUi&* 

It is worthy of notice that the. inference set forth above forms 
the foundation of the authority of the Smritis. When this inference* 
cannot properly be made with respect to a particular precept of Smriti^ 
then the same must be disregarded as spurious. Thus, if a Smriti is in 
conflict with Sruti, it must be rejected as being not founded on 
Revelation. Similarly, a passage of Smriti the origin of which may 
reasonably be attributed to the covetousness of priests, or to the selfish-^ 
ness or the like improper motive of some persons who might introduce- 
any interpolation in it, cannot be regarded as authoritative, but should 
be discarded as a fabrication and interpolation : — see Texts, No. 7. 

Customs. — Divine will is evidenced also by immemorial customs^ 
indicating rules of conduct; in other words, such customs are presum- 
ed to be based on unrecorded revelation. Manu and Yajnavalkya 
declare 'J^niTO approved custom or usage to be evidence of law. The 
commentators use the word Xlmx^X^}^ usage of the learned instead of, 
and as equivalent to, H%y^\ V = approved usage. But it should be ob^ 
served that the usages observed by tradesmen and artizans who are ignor- 
ant of the sacred literature, are also included by the term fJ^I^Ks which 
may also mean iisage of the virtuous. There is a difference of opinion: 
among commentators on the Mlmdns^ with respect to the evidentiary 
force of customs and usages; some commentutors are of opinion that 
usages give rise to an inference of being based on unrecorded or forgotten 
Sruti or Revelation, in the same way as Smritis do. Whil^ otheris main- 
tain that as the learned of modern times cannot be taken to have been so 
familiar with the Vedas as Manu and other sages were, the usages ob- 
served by the learned of compairatively recent times cannot give rise to^ 
an inference of being founded on Sruti, but can only give rise to an 
inference of being based. on Some now lost or forgotten Smriti with 
which they may be presumed to have been familiar. Accordingly 
they hold that usages are inferior to Smritis, and must not be foUowedi 
when in conflict with them. But agreeably to the former view usages- 
and Smritis are of equal authority as evidence of law ; and in case of 
conflict beween them, the former must be taken to be of greater force 
as being actually observed in practice. 

This view appears to accord with reason more than tlie other, and 
has been adopted by the highest tribunal which observes,—" Under the 
Hindu system of law, clear proof of tisage will outweigh the written text 
of the law J* 

Customs are either general, i.e., observed by all the people of a 
locality, or tribal, i.e.y observed by a particular tribe, or mercantile, 
«>•, appertaining to a class of tradesmen or artizans, or kulacAdr, i.e., 
confined to a single family* According to Hinda law and the 
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decisions of the highest tribunal^ the Indian courts are bound to decide 
cases agreeably to such customs when proved to exists although they 
may be at variance with the School of Hindu law, prevalent in the 
locality. This appears to be a most salutary rule, regard being had to 
the f^ts that many precepts in the Sdstras are recommendatory in 
character, and that many innovations have been introduced by Pandits 
of the Mahomedan period, in their commentaries on Hindu law^ who 
were neither judges nor lawyers* 

This resembles the view taken by German jurists, of customary 
Jaw, and is opposed to that of Austin who maintains that the rules of 
customary law become positive law when they are adopted as such by 
the courts of justice or promulgated in the statutes of the State. The 
^reat jurist seems to have been thinking of the state of things in 
England, and not in a country like India where there was no statute 
law, but where the entire body of laws was based upon immemorial 
customs and usages* 

Antiquity, certainty and continuity are essential to the validity of 
Sk custom. On this subject the Lords of the Judicial Committee 
observe as follows : " Their Lordships are fully sensible of the im- 
portance and justice of giving effect to long established usages exist- 
ing in particular districts and families in India, but it is of the essence 
of special usages, modifying the ordinary law of succession that they 
should be ancient and invariable : and it is further essential that they 
should be established to be so by clear and unambiguous evidence. It 
is only by means of such evidence that the courts can be assured of 
their existence, and that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition depends.*' — 
Bama v. <Set?a, 14 M.I.A., 585. 

Family Customs. — These observations apply to both local and 
family customs : a family usage also must be ancient and invariable. — 
Raja Nagendra v. Raghunathy W.R., 1864, 23. 

But a family usage differs from a local custom in this that it 
may be given up and discontinued, and the discontinuance whether 
accidental or intentional will have the effect of destroying it. On this 
subject the Privy Council remarks : — ^^ Their Lordships cannot find any 
principle or authority for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on &imily usage, may 
not be discontinued, so as to let in the ordinary law of succession. 
Such &imily usages are in their nature different from a territorial 
custom which is the lex loci binding all persons within the local limits in 
which it prevails. It is of the essence of &imily usages that they 
should be certain, invariable and continuous, and well established 
discontinuance must be held to destroy them. This would be so when 
the discontinuance has arisen from accidental causes ; and the effect 
•cannot be less, when it has been intentionally brought about by the 
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concurrent will of th^ family/' — Raja Rafhiaaen v» Ramjoy^ 19 W.R*^ 
8 (12) = 1, as., 186(195). 

The primary sources of Hindu law are (1) the Sruti, (2) the 
Smriti, and (3) immemorial customs. The first though of the highest 
authority is of very little importance to lawyers. The last again are 
of very great importance, as being the rules by which the people are^ 
actually guided in practice, and their value has come to be specially 
recognized under the British rule, and authorized records of customs of 
various localities have been compiled. They override the Smritis and 
their accepted interpretation given by an authoritative commentator,- 
should these be inconsistent with them. They prove that the 
^vritten texts of law are either speculative and never followed in 
practice, or obsolete. The Hindu commentators have not, except in a 
few instances, devoted much attention to these unrecorded customs and 
usages, though they recognize their authority as a source of law. 
They have confined their attention to the Smritis alone, which cons- 
titute the primary written sources of law. 

The Sruti and the Smritis are comprehended by the term Dharma* 
mstra which, however, is technically used to designate the Smritis alone, 
with a view to mark their importance. Sdstra imports teacher, and 
DAarma means law or duty, or essential quality of persons or things, 
and is derived from the root dhri to hold, support or maintain ; and 
Dharma is popularly understood to be the body of rules which have 
been laid down for the well-being of a people or of mankind or of the 
whole world. 

The exact number of the Smritis cannot be stated, many of then> 
are not extant, being either lost or unprocurable. Prom the quota- 
tions in the various commentaries you may make a list of the Codes. 
Most of them are written in metre, and a few in both prose and metre. 
They do not appear to have been written at the same time, nor do- 
they lay down the selfsame law : and a process of development may 
be perceived in them. Thus there is conflict of law as laid down in 
the different Codes on various matters. 

Conflict of law and commentaries.— Conflict of law, however,- 
is opposed to the theory of its divine origin, from which perfect 
harmony between the different Codes must necessarily be expected. 
The conflict between the Smritis, seeming or real, has given rise to* 
the commentaries or digests that are called Nibandhas. Conflict be- 
tween the Sastras, however, is admitted and the mode of reconciling 
them is pointed out thus : " When there is a conflict between two- 
texts of the Sruti or of the Smriti, they are to be presumed to relate to 
different cases ; but where a text of the Sruti is opposed to one of the 
Smriti, the former must prevail/' (Texts Nos. 10-12.) 

Scope of 84stras.~This admission of the existence of conflict of 
law, opposed to the theory of its origin, has landed the commentators 
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*ipon a diflSculty, which they attempt to get over in the following 
way : — The proper object of the Sdstras, say they, is to teach of things 
that lie beyond the scope of human reason ; what men would do or 
refrain from doing of their own accord from purely human motives 
need not be laid down in the Sfistras ; accordingly they classify the 
precepts laid down in the Sfistras thus : — where a precept forbids 
men to do what they may do under the natural impulses, it is called a 
NiskedAa or prohibition : but where a precept enjoins men to do a cer- 
tain thing, when no reason could be suggested for doing it, it is called 
an Utpatti-vidhi or an injunction creating a duty : and a precept re- 
garding what men may do, of their own accord, may come within the 
purview of the Sdstras, if it enjoins that act at a particular time or 
place ; such a precept is called a Niyama-vtdhi or restrictive injunction : 
there is a third kind of vidhi or injunction called Parisanhkya which 
is an injunction in form, but a prohibition in purport, as for instance, — 
^^ Man shall eat the flesh of the five five-clawed animals,'' — which 
means that man shall not eat the flesh of the five-clawed animals 
excepting that of the five specified ones : but precepts that do not fciU 
under any one of the above descriptions are called Anuvdda, or sup- 
erfluous rules that need not have been laid down in the Sdstras* 

Positive law and Sdstraa.— The commentators do, either 
expressly or by necessary implication, hold that the Sdstras, in so far 
as they deal with positive law, are generally Anuvada or superfluous, 
inasmuch as the rules of positive law are deducible from reason, in 
^ther words, from a consideration of what best conduces to the welfare 
4>f the community and suits the feelings of the people. They do in 
fact draw a distinction between positive law on the one hand, and the 
rules of religious or moral obligation on the other. 

Thus the author of the Mitaksharfi (1, 3, 4,) cites and follows 
ii text which runs thus : — ^^ Practice not that which is legal, but is 
abhorred by the world, for it secures not spiritual bliss/* This text 
does virtually suggest the maxim Foxpqpuli est vox Dei and maintain 
tl»at popular feelings override an express text of law contained in the 
Sastras, taking of course, the term law in the limited sense of lawyers. 

Pactum valet.— On the very same principle does rest the so- 
<?alled doctrine oi factum valet quod fieri non debuit^ usually though 
not correctly, thought to be peculiar to the Bengal School and 
enunciated for the first time by the author of the Diyabhdga, the 
founder of that school. For, it has been held, and if I may presume 
to say so, correctly held by the Privy Council in the case of Wooma 
Deyi, 3 C.S., 587, that the doctrine is recognized by the Mit^kshara 
School also. There appear to be considerable misconception and 
difference of opinion as to what was intended to be laid down by the 
Author of the I)4yat)h4ga in the passage ^^inRJlTTftr ^^'rYs'^ilT*<'H»iWs 
—which means, ^^ A thing (or the nature of a thing) cannot be altered 
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by a hundred texts/' The rule intended to be lidd down may be thus 
fonnalated, — An act or transaction done by a man in the exercise of a 
right or power, natural or recognized by law, cannot be undone or in- 
validated by reason of there being texts in the S&stras prohibiting such 
act or transaction. 

The above passage of the Dfiyabh&ga, was rendered by Cole- 
brooke into,—" For, a fact cannot be altered by a hundred texts/' 
The founder of the Bengal School holds that an adienation by a father 
or a co-heir, of his s^f -acquired immovable property, or of his 
undivided share in joint family property, respectively, is perfectly valid, 
even when made without the consent of his sons in the one case, or 
of his co-sharers in the other, notwithstanding texts of law requiring 
such consent. And in support of this position he sets forth the above 
reason. His argument is this : — Ownership consists in the power of 
dealing with property according to pleasure ; it cannot but be admit- 
ted that the father and the co-heir have ownership, respectively, in 
the self-acquired immovable and in the undivided share, and conse- 
quently power of alienation : hence, the nocture of the thing ownership, 
or its incidents such as sale or other alienation, cannot be afEected by 
a hundred texts prohibiting alienation without consent; such texts 
therefore, are te be taken as admonitery but not imperative. Of the 
same effect are texts prohibiting gift or other alienation of the whole 
of his property by a man having wife and children to support. 
Parallel to them are passages forbidding the gift in adoption, of an 
only son by a person in the exercise of patria potestas or parental 
property in a child. This is one of the many principles upon which 
commentators differentiate between rules of legal, and religious or 
moral, obligation, which are blended together in the codes of Hindu 
law. 

There is no real difference between the two schools, as regards 
the teste for distinguishing the rules of legal obligation from those 
that are merely preceptive. The Mitakshara rule that a co-heir 
cannot alienate his undivided coparcenary interest in joint property 
without the xjonsent of his coparceners, is a necessary logical conse- 
quence of the doctrine that co-heirs ^xq joint tenants, and not tenants 
in common as in the Bengal School. Hence the distinction in this 
respect does not support the opinion that the doctrine of factt(,m valet 
is not recognized by the Mitdkshard School to the same extent as in 
Bengal. 

The following observation of the Lords of the Judicial Com- 
mittee on this maxim is instructive and should be carefully read : — 
^' Their Lordships ought to state their concurrence with the learned 
Chief Justice in his remarks on the so-called doctrine of factum valet. 
That unhappily expressed maxim clearly causes trouble in Indian 
courte. Sir M. Westropp is quite right in pointing out that if the 
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factunty external act, is void in law, there is no room for the applica- 
tion of the maxim. The truth is that tiie two halves of the nmyim 
apply to two different departments of life. Many things which ought 
not to be done in point of morals or religion are valid in point of 
law. But it is nonsensical to apply the whole maxim to the same class 
of actions and to say that what ought not to be done in morals stands 
good in morals, or what ought not to be done in law stands good in 
law.'' Sri Balum v. Sri JSalusu, 22 M.S., 423 = 26 I. A., 113, 144. 

Practices to be eschewed in Kali age.->So also Baghunandana 
in his treatise on marriage (Udvaha-Tattva) prohibits, contrary to the 
Smritis and the earlier commentaries, the intermarriage between 
different tribes, and in support of this position cites a passage from 
the Aditya-Purdna, which after laying down that certain practice* 
including intermarriage, though authorized by the Sfistras, are not ta 
be followed in the Kali age, concludes thus — '^ In the beginning of 
the Kali age these practices have been prohibited after consideration 
by the learned for the protection of the people ; and a resolucion come 
to hy the virtuous has as much legal force as a text of the Veda " 
(Text No- 14). 

Thus we see that the rules of the Sdstras in so far as they relate 
to secular as distinguished from purely spiritual matters, are not in- 
flexible, but may be modified or replaced if repugnant to popular feel- 
ings, or if in the opinion of the learned the exigencies of Hindu society 
require a change. The Sdstras therefore, do not present any insur- 
mcfuntable difficulty in the way of social progress, and Hindus, may 
reconstitute their society in any way they like without renouncing 
their religion. 

Whether these practices (Text No. 14) have become illegal by 
reason of the said prohibition, is a question which has not as yet heeik 
considered by our courts. In one case the affirmative was assumed, 
and an intermarriage was pronounced invalid: Melaram v. Tha- 
nooram, 9 W. R. 552. 

Purdnas.— The above quotation from the Aditya-Purdna shows- 
that the Puranas also are considered by the later commeijtators as a 
JBOurce of law. Jurisprudence, however, does not come within the 
scope of the subjects that are, according to the Purdnas themselves,, 
dealt within them: (Text No. 9). They are voluminous mytho^ 
logical poems professing to give an account of creation, to narrate 
the genealogy of gods, of ancient dynasties and of sacerdotal femilies, 
to describe the different ages of the world, and to delineate stories of 
gods, ancient kings and sages; and in doing so they also relate 
religious rites and duties. These works are said to have been com- 
posed by Vydsa or the celebrated compiler of the Vedas, and are 
enumerated in some of the Puranas to be eighteen in number. But 
there are many other v^orks of the same kind, the authorship of which 
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is not af tributiad to Vyasa, which appear to have been written subse- 
qaently^ and which are on that account styled Upa-Purdnas^ atd are 
respectively deemed supplementary to one or other of the eighteen 
Purdnas. The Puranas are not considered authoritative so as to 
override the Smritis> ' but are deemed to illustrate the law by the 
instances of its application^ that are related by them : (Text No. 12), 
With respect to their authority in matters of positive law, Professor 
Wilson rightly observes that '^ the Puranas are not authorities in law ; 
they may be received in explanation or illustration^ but not in proof/' 
It should be observed that the doctrine of prohibition in the Kali age, 
of certain practices which are authorized by the Smritis, is enunciated 
by some of the Upa-Purfinas, and cannot, therefore, be entertained by 
our courts, i£ the Puranas are not authorities in law. 

Sources of positive law.— It has already been indicated that the 
Smritis and customs are the sources of the positive or lawyer's law. 
The definition given by Yajnavalkya, of Cause of Action, implies the 
same view: (Text No. 21). For, it is declared, that a Cause of Action 
arises when a person wronged in a manner contrary to the Smritipr a 
^2^#^o;;^, complains to the King. Manu also appears to support the 
same view; for, he ordains that the King should decide causes of suitors 
according to rules founded on local customs and the codes of law : 
(Text No. 19). 

But it has already been observed that certain innovations have 
been introduced by the latest commentators of the Mahomedan period, 
and are contained in the Upa-Purdnas or minor subsidiary Purdnas 
which are modern fabrications by Brdhmanical writers. It is on the 
authority of these spurious works, that some recent commentators 
maintain that certain practices sanctioned or ordained by the Smritis 
must not be followed in this Kali age. Some of these practices were 
condemned by the Smritis themselves, some are declared by the Mitdk*. 
shara and other principal commentaries to have ceased to be binding at 
present on the ground of the same being abhorred by the people, while 
the rest appear to have been opposed to the Brdhmanical interests. For 
instance, the caste superiority of the Brahmanas depended according to 
the Smritis entirely on the study of the sacred literature and on possession 
of superior merit, in the absence of which they could not claim to be 
better than Siidras. The object which these writers seem to have 
in view, was, to secure by these innovations their hereditary superiority 
and exclusiveness by preventing mixture with lower castes. But 
Puranas cannot override the Smritis which are admittedly superior to the 
Puranas in authority. In order to obviate this difficulty, these com- 
paratively recent commentators cite by the name of Smriti, those 
jxueages of these secondary Puranas which are f^l^m^-^i^ff'l, that 
18, which declare rules of conduefc, or in other words, which enjoin- 
men to do or abstain from doing anything. 

2 
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Accordingly, the Pandits who were appointed to advise the judges 
.of the British Indian courts, on points of Hindu law and usage, 
misled them by incorrectly representing these innovations to be as 
authoritative as the Smritis. 

And Sir William Jones was misled into giving prominence to 
certain passages of an Upa-Purdna on these innovations, by inserting 
their English version at the end of his translation of Manu's Code, 
which passages were palmed off on him, as Smritis or passages of law. 

But it should be observed that the names of Smriti and Pnrdna 
are given to different works ; and while dealing with the relative 
authority of these works, the iSmritis have been pronounced to be 
superior to the Purdnas. Hence it is difficult to understand how 
some passages of the Purdnas can be called Srnritu 

It has already been observed that even passages of the Smriti, 
the origin of which may reasonably be traced to covetousness of the 
priests, or selfishness of any persons, are to be rejected as spurious and 
fraudulent interpolations. 

Hence these innovations, in so far as they appear to be dictated 
by improper motives of the writers, cannot be regarded to be of any 
weight j far less can they be treated as authority. 

As regards the relative authority of Smritis and customs when 
they are in conflict, it has already been shown that it is now settied law 
that the latter override the former. 

But Kumarila Swamin and other commentators of the Mfm^ns^ 
school of philosophy, who were opponents of the Buddhists and 
supporters of Brdhmanism, and took upon themselves the task of 
refuting the peculiar doctrines of Buddhism, felt themselves bound to 
maintain the superiority of the Sdstras over human institutions, and 
were therefore unwilling to accept the authority of customs and 
usages that are contrary to the Sastras. Accordingly, those who 
reluctantly admitted the binding character of such customs and usages, 
did, however, maintain that their authority should be confined only to 
the locality or to the caste or the class of persons, where or among whom, 
they are found to prevail, that is to say, the authority of the Sdstras 
should be curtailed only to that extent and no further. 

Commentaries. — The Sruti and the Smriti are, theoretically 
speaking the sources of law. But all these are now practically 
replaced by the Nibandhas or digests or commentaries that are 
accepted as authoritative expositions of Hindu law in the different 
provinces. The commentators profess to interpret the law enunciat- 
ed by the Smritis or Codes of Hindu law. A critical reader of the 
different commentaries on Hindu law will be impressed with the 
idea, that the positions maintained by them respectively, which are 
at variance with each other, cannot all be supported by the texts 
of the Smritis, which they profess to interpret, but which appear 
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io have been made subservient to their views, by ringing changes 
upon the language of the texts, rather than correctly interpreted. 
This fiction of interpretation is found in every system of law. A 
rule of law is sometimes enlarged in its operation so as to include 
a case not covered by its language, or curtailed so as to exclude a 
case that falls within . its terms : and this is designated rational 
interpretation based upon intention. Whenever you have a rule 
that is rigid in theory and you wish to get out of its terms, you 
must have recourse to the fiction mentioned above. This mode 
of change of law is not peculiar to Hindu law, but is common to 
^many systems of jurisprudence. The commentaries, however, have 
replaced the Smritis ; and it is not open to any one to examine whether 
a particular position maintained by an authoritative commentary 
^^cepted as such in a locality, is really supported by the SSstras. 

Of Hindu and Mahomedan periods.— The commentaries of 
the Hindu period appear to have been composed by practical lawyers, 
while those that came into existence during the Mahomedan rule, were 
written by " Sanskritists without law,*' who seem to be narrow-minded 
Brdhmanas having no concern with the administration of justice, 
and whose works are more religious and speculative than secular and 
practical, and contain many innovations of a retrograde character. 
The Mitakshara and the Dayabhaga, the two commentaries of para- 
mount authority giving rise to the two principal schools of Hindu law, 
are works of the former description, compiled by persons of advanced 
views, who have developed and improved the Hindu law in many 
respects. There are many works of the latter description, including 
the treatises on adoption, which properly speaking, are not entitled 
to any authority as regards the novel rules sought to be introduced by 
them, upon the authority of the Upa-Puranas fabricated by Brahma- 
nical writers for the benefit of their own class. 

Two schools. — The different commentaries have given rise to 
the several schools of Hindu law, whigh are ordinarily said to be 
five in number. But properly speaking there are only two principal 
schools, namely, the Mitdkshar^ and the Dayabhdga Schools. 

The MitSkshara is a running commentary on the Institutes of 
Y^jnavaJkya, by Vijnanesvara called also Vijnana-yogin who cites 
texts of other sages, and reconciles them where they seem to be 
inconsistent with the Institutes of Ydjnavalkya. This concise com- 
inentary is universally respected throughout the length and breadth of 
India, except in Bengal where it yields to the Dayabhdga, on those 
points only in which they differ ; but it may be consulted as an 
authority even in Bengal, regarding matters on which the Dayabhaga 
is silent. The Dayabhlga, however, is not a commentary on any 
particular code, but professes to be a digest of all the codes, while it 
maintains that the first place ought to be given to the code of Manu. 
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This commentary, or tliat portion of it which is now extant, is confineJ 
.to the subject of partition or inheritance alone, whereas the Mitdksharfc 
is a. commentary on all branches of law in its widest sense, professing 
as it does to elucidate the Institutes of Yajnavalkya. 

The Hitikshari School may be subdivided into four or five 
minor or subordinate schools that differ in some minor matters of 
detail, and are severally accepted in the different provinces, where the 
Mitdkshara is concurrently with some other treatises or with local 
customs, accepted as authority, the former yielding^ to the latter, where 
they differ. 

Schools and Oommentaries. — The schools, and the commentaries^ 
that are respected as authorities respectively, may be stated thus : — 

rDfiyabhfiga. 
I Ddyatattva. 
Bengal School ...-{ Ddya-krama-sangraha. 

I Mitdksharfi. 
(^Vframitrodaya. 

Tj Q 1 1 ^ Mitakshard, 

Benares School - ^ Viramitrodaya. 

{Mitdkshar^. 
Vivdda-ratnSkara. 
Vivdda-chintdmani. 
rMitdkshard. 
Bombay School ... < Vyavahfira-mayiikha. 

tViramitrodaya. 
L MitSkshara. 
Madras School ... < Smriti-chandrikd. 

t Viramitrodaya. 

SMit&kshard. 
Viramitrodaya. 
The Punjab customs, 
compiled in the Riwaz-i-am. 

The Tlramitrodaya generally follows and maintains the doc- 
trines of the Mitaksbar^. It refutes the contrary doctrines of 
the Bengal school meeting the arguments put forward by the 
founder of that school and by his follower Kaghunandana the 
author of the D&jatattwa, to support the positions that are 
opposed to the Mit&kshard school. In the unchastity case^ 
Moniram v. Keri^ 5 C.S., 776 = 7 LA., 115, the Judicial Committee 
held that the Viramitrodaya ^* may also, like the Mit&ksharIL, be 
referred to in Bengal in cases where the DdyabblLga is silent.^' 

The Schools of Hindu Law are recognized by the later commen- 
tators, and they cite the opinion of the founders of other schools 
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thus : (tfH 3|?^u, or ffif ^ifH^lHH:,^ and so forth) so say the eastern 
lawyers or the southern lawyers. 

Works on adoption.-^TLe Dattaka-Mlmansa imd the Dat- 
taka^Chandrikd are two treatises on adoption, which have come- 
to foe regarded as authority by reason of their being translated 
into English at an early , period of British rule, and of the 
^nistaken view of their being works of authoritative commenta- 
tors: and it is said that where they difEer, the latter is accepted 
M an authority in Behgal and in Madras ; while the former is 
respected in the other schools. But the truth is that the first 
purports to be written by a Benares Pundit in the middle of the 
:«eventeenth century, and the second appears to be a literary 
forgery ; and the innovations introduced by them were nowhere 
followed by the people in practice, nor is there any cogent reason 
why they should be. 

Dattaka-Ohandriki a literary forgery.— There is great dis-* 
>pute regarding the authorship of the Dattaka-Chandrika. The 
work professes to have been written by Mahamahopddhydya 
^Qvera. But notwithstanding, Sutherland, the learned trans- 
lator, came to tlie conclusion that it was composed by the author 
of the Smriti-Chandrikd, apparently from a misconception of the 
aneaning of the sloka with which the book opens. The styles of 
the two works are so different that they cannot be held to have 
•been written by the same author. In Bengal, however, there is a 
tradition that it was a literary forgery by Eiaghumani Vidyd* 
fbhtishana who was the pundit of Colebrooke. There are only 
two slokfis in the book, composed by the author; the opening 
•one misled tlie learned translator of the work into, the opinion 
mentioned above, and the concluding one which is an acrostic, 
Supports the Bengal tradition. It runs as follows : — 

iT— iTt^i ^ftrt^ 'Xff^i v^mt— ft[: i 

The tradition furnishes us with an account of the circum- 
stances under which the book was written, and the internal 
evidence afforded by the book itself lends con8ide»'«'^ble support 
to it. The circumstances under which it was composed may 
;<hortly be stated thus : There was a wejl-known titular Raja of 
Bengal, who had adopted a son before a son was born to him. 
After his death a dispute arose between the real and the adopted 
dsons regarding succession to the estate left by the titular Eaja. 
The estate left by the Baja was supposed to be a Eaj, and one 
of the questions raised was whether the adopted son could take 
^ share of the Raj ; and the other question was whether the adopted 
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son could take an equal share with the xeal legitimate son, regard beings 
had to the fact that the parties were Kdyasthas of Bengal, who were 
taken to be Sddras. Both these questions were to be answered in the 
affirmative according to the exposition of law contained in this book^ 
and the book itself is believed to have been written at the instance of 
the party claiming by virtue of adoption. 

The Dattaka-Miminsi — also appears to be written on purpose 
to invalidate the affiliation of a daughter's son. It is doubtful whether 
it was really written by Nanda Pandita. The biased and forced 
arguments advanced by its author in support of the innovations intro- 
duced by him, especially in the second Section, give rise to a suspicion 
that it is similar to the Dattaka-Chandrik^ as regards its origin. 

There is no cogent reason for regarding these treatises a» 
authority. But the adventitous circumstance of being translated 
into English at a comparatively early period, and the ignorance 
of their age, led the judges to treat them as authority. Justice 
Knox who is a Sanskrit scholar held that their authority is open 
to examination, explanation, criticism, adoption, or rejection 
like any scientific treatises on European jurisprudence. But the 
Judicial Committee observes that their Lordships cannot concur 
with that learned judge, because, "such treatment would not 
allow for the effect which long acceptance of written opinions 
has upon social customs, and it would probably disturb recognised 
law and settled arrangements.'^ Their Lordships, however, 
ftdd, — " But, so far as saying that caution is required in accept* 
ing their glosses where they deviate from or add to the Smritis, 
their Lordships are prepared to concur with the learned judge.''— 
Sri Balusu v. Sri Balusu, 26 LA., 118, 132 = 22 M.S., 898. 

Collector of Madura v. Hootoo Ramalinga*— The following ex- 
tract from the judgment of the Privy Council in the case of Collector o£ 
Madura versus Mootoo Ramalinga Sathapatbi, 12 M.LA., 397, throws 
considerable light on several points and should be carefully perused :^ 

" The remoter sources of the Hindu Law are common to all 
the different schools. The process by which those schools have 
been developed seems to have been of this kind. Works univer- 
sally or very generally received became the subject of subsequent 
commentaries. The commentator puts his own gloss on the ancient 
text ; and his authority having been received in one and rejected 
in another part of India, schools with conflicting doctrines arose.. 
Thus the Mitakshard, which is universally accepted by all the 
schools except that of Bengal, as of the highest authority, and 
which in Bengal is received also as of high authority, yielding 
only to the Ddyabhdga in those points where they differ, was a 
commentary on the Institutes of Tdjnavalkya; and the DdyabhILga 
which, wherever it differs from the Mit&kshard, prevails in Bengal^ 
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and is tbe foundation of the principal divergences beWeen tbat 
and the other schools^ equally admits and relies on the authority' 
of Ydjnavalkja. In like manner there are glosses and commen** 
taries upon the Mit&kshard which are received by some of the 
schools that acknowledge the supreme authority of that Treatise, 
but are not received by all. This very point of the widow's 
right to adopt is an instance of the process in question. All the 
schools accept as autlioritative the text of Yasishta, which says, 
'Nor let a woman give or accept a son unless with the assent of 
her lord/ But the Mithila School apparently takes this to mean 
that the assent of the husband must be given at the time of 
the adoption, and, therefore, that a widow cannot receive a 
son in adoption, according to the Dattaka form, at all. The 
Bengal School interprets the text as requiring an express per- 
mission given by the husband in his lifetime, but capable of 
taking effect after his death ; whilst the Mayukha and Eaustubha 
Treatises which govern the Mahratta School, explain the text 
away by saying, that it applies only to an adoption made in the 
husband's lifetime, and is not to be taken to restrict the widow's 

Eower to do that which the general law prescribes as beneficial to 
er husband's soul. Thus upon a careful review of all these 
writers, it appears, that the difference relates rather to what shall - 
be taken to constitute, in cases of necessity, evidence of authority 
from the husband, than to the authority to adopt being independ- 
ent of the husband. 

** The duty, therefore, of an European Judge who is under 
the obligation to administer Hindu Law, is not so much to in* 
quire whether a disputed doctrine is fairly deducible from the 
earliest authorities, as to ascertain whether it has been received 
by the particular school which governed the District with which 
he has to deal, and has there been sanctioned by usage. For, 
under the Hindu system of law, clear proof of usage will outweigh 
the written text of the law, ^ '^ "^ 

**The highest European authorities, Mr. Colebrooke, Sir 
Thomas Strange and Sir William Macnaghten, all concur in 
treating as works of unquestionable authority in the South of 
India the Mitdkshard, the Smritichandrika, and the Madhavyam, 
the two latter being, as it were, the peculiar Treatises of the 
Southern or Dravida School. Again^ of the Dattaka-Mimansa 
of Nanda Pandita, and the Dattaka-Chandrika of Devanda 
Bhatta, two Treatises on the particular subject oif adoption. Sir 
William Macnaghten says, that they are respected all over India ; 
but that when they differ the doctrine of th^ latter is adhered 
to in Bengal and by the Southern Jurists, while the former is held 
to be the infallible guide in the provinces of Mithila and Benares." 
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Non-Eindn view of Hindu Law.— -Those that are not inclined 
to accept the Hindu idea of a divine origin of laws would have no: 
hesitation to allow that they are based upon immemorial customs 
and usages, and call them the unwritten laws of India; and ns 
b.eing the law of the majority of the population these may be , 
deemed the common law of the country. But the Hindu Law 
is not jjOTY the territoriallaw of Hindustan. In Hindu times the 
validity of customs was admitted, and the law of inheritance, 
u)arringe, &c., under the Smritis was therefore not purely territo-* 
rial. The Hindus, however, had a complete code of laws, both 
adjective and substantive, and the latter was discussed under ^ 
eighteen heads called topics of litigation, which resemble the 
actions of the English Common Law. 

Branches of Hindu Law, now in Force. — ^IJnder the British 
rule the Hindus have been suffered to be governed by their own 
law as regards Succession, Inheritance, Marriage, Religious Insti* 
tutions, and Caste: — Reg. IV of 1793, Sec. 15. Hindu Law has 
tlierefore become the personal law of the Hindus. 

The Jurisprudence or positive law as dealt with in the Codes of 
the Hindu sages appeajrs to be complete and exhaustive, and includes 
all branches of law, suitable to the exigencies of Hindu society, and 
actually prevalent therein; so that it cannot be said that the Codes 
were defective, and left out of consideration any department of kw^ 
And the charge of incompleteness brought forward by Sir Henry 
Maine in his Village Communities, in consequence of there being a 
singular scarcity of rules relating to tenure of land, and to the mutual 
rights of the various classes engaged in its cultivation, — ^appears to be 
erroneous and due to the misconception that the present system of 
land tenures which came into existence since the Permanent Settlement 
had always existed here. 

Th^ Hindu Jurisprudence is divided into two parts: the first 
deals with adjective law under the name of Vyavahara-Matrika 
meaning literally *' mother of litigation,'* and the second deals with : 
tlie STibstantive law[. AJl possible wrongs were at first divided into 
eighteen classes, and there were eighteen Forms of Action corre- 
sponding to them. Later on, another class was added to obviate 
tlie difficulty created by the earlier classification, similar to that 
which gave rise to the Court of Chancery in England, and another 
Form of Action was recogniRpd corresponding to that class under 
the name of Miscellaneous ?i^t^, in which tlie proceeding coni- ^ 
menc^d at the instance of the King, who had to be moved by 
parties in cases instituted for their benefit, when these cases could 
not come under any one of the eighteen Forms of Action. — See 
Introduction to the English translation of the Vivada-Ratn&kara, 
pages XVII et eeq. 
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English versions of Sansbrit laW-books.-«^Hinda law is lock* 
ed up in Sanskrit the most perfect and difficult of the ancient 
classical languages: the codes and the commentaries are all 
written in it, to which our lawyers and judges have no access*: 
They have, therefore, to acquire the knowledge of Hindu law 
from the English versions of the Sanskrit works, the English text* 
books on Hindu law, and the reports and the digests of the case-law. 

As regards the translations of works on Hindu law, a few 
purport to be done by persons who were either almost ignorant of 
Sanskrit, or had but a smattering of the same. The Yiv^da-chint^- 
mani purports .to be translated into English from the :original 
Sanskrit by a Bengali gentleman who had very little knowledge 
of Sanskrit : it was translated into Bengali by a Pandit appointed 
by liim, and then the Bengali version was done by him into 
English. This accounts for the many mistakes that are found in 
this work. The author of the English version of the Smriti- 
Chandrikd also, had only an imperfect knowledge of Sanskrit. 

It is remarkable that some persons are affected by a peculiar 
weakness which creates a hankering after the false reputation of 
being a Sanskrit scholar, which may no doubt be of some advant- 
age to a lawyer. It is not difficult for an educated Hindu whose 
mother tongue is derived from Sanskrit, to pick up a smattering 
of Sanskrit, and to deceive those that are completely ignorant of ^ 
it, by a show of his really second-hand knowledge, and to pass for 
aSanskrit scholar before them; and sometimes such a person is 
found to become ultimately so self-deceived as to fancy himself a 
master of that language, which in truth he is not. Mistakes arise 
not only from the translator's imperfect acquaintance with the 
original, but there are various other causes and circumstances 
from which errors and imperfections creep into the English 
translation, even when done by genuine Sanskrit Scholars. The 
Sanskrit works on law cannot be fully undei'stood even by a 
Sanskrit scholar except with the aid of learned Pandits familiar 
with the traditional interpretations of them. 

Besides, lawyers and judges without Sanskrit, sometimes 
misconstrue and misunderstand the meaning of passages of the 
English versions, in consequence of their ignorance of the method of 
writing and the process of reasoning adopted by the commentators.^ 
The Pull Bench decision in the case of Ap&ji v. Rdm^ 16 B.S., 29, 
furnishes an instance of misapprehension of the meaning of a 
passage of the Mitdkshari by the majority of the learned judges. 

The division of the English versions into small paragraphs, 
made by Colebrooke and other translators, solely for the conven- 
ience of reference, misleads the readers to think each of these 
paragraphs to correspond to a verse in the original, and to 1)6 
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complete in itself, whereas the originals are written in prose, 
quoting passages from the Smritis, which are no doubt in verse, in 
the majority of instances, and a paragraph may be a link in a 
chain of argument extending to more than one paragraph* 

Who are goyemed by Hindu Law ?— The Hindu law applies 
to Hindus by birth, that have not openly renounced Hinduism by 
adopting any other religious persuasion. Buddhists, Jainas and 
Sikhs of India who had been Hindus, continued to be governed 
by Hindu Law, notwithstanding their renunciation of the Hindu 
religion, as there was no civil law intimately connected with their 
religion : and they are still amenable to Hindu law. The Hindus 
and Buddhists were expressly excluded from the operation of the 
Succession Act, the present territorial law on the subject ; and 
the Sikhs and Jainas appear to have been included under the 
term * Hindu' in that Act. Hindu perverts to Islamism are 
subject to the Mahomedan law of inheritance which forms part 
of their divine law. Some difficulty had been felt about the law 
to be applied to Hindu apostates to Christianity ,^ there having 
been no territorial law on the subject before the passing of the 
Succession Act in 1865 A.D. Hindu Law was applied to those 
that followed the customs of the Hindus in other respects. 

In the case of Fanindra Deb Eaikat (11 C.S., 463) the Judi- 
cial Committee have laid down that a family that was not Hindu 
by descent and origin, but had gradually adopted Hindu customs, 
was not, on that account, to be governed in all matters by Hindu 
Law unless proved to have been introduced into it as custom : 
and held that as the custom of succession upon adoption was not 
shewn to have been so, the party relying upon adoption had no title« 

Migration and School of Law.-rThe Schools of Hindu Law 
applying as they do to Hindus of particular localities, may be 
called gwosi-territorial. Hence it is the 'primA facie presumption 
that a Hindu is governed by the school of law in force in the 
locality where he is domiciled. But this presumption may be 
rebutted by proof that the family to which he belongs had 
migrated from another province in which a different school 
prevails ; for, in such a case, the presumption of law is in favour 
of the retention by the family, of the law and usage of the 
country of its origin. But this presumption again may be rebut- 
ted by proving that the family has adopted the law and customs 
of the place of its domicile, and then it will be subject to the 
School prevailing in that place. (Ram versus Chandra, 20 C.S., 
409; Soorendra versus M. Heeroomonee, 10 W.R., P.C., 35; 
Lukkea versus Gunga, W.R., G., 56). 

The mode in which the religious ceremonies are performed is 
relied on as the test for determining whether a family proved to have 
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migrated from one province to another, adheres to the law of the 
former place or has adopted the doctrines prevalent in the place 
of its new domicile. (Rutchputty verstM Bajendra, 2 M.I.A., 
102 ; E. Padma versus B. Dooler, 4 M.I.A.,. 259 ; B. Srimuty 
versus R. Koond, 4M.LA., 292 ; Ram versus Kaminee, 6 W.R., 295). 

Statutes on Hindu law.— The Hindu law has to a certain 
extent been modified and supplemented, (1) by legislative enact- 
ments, and (2) by judicial decisions of the highest tribunals in 
England and India. 

The Acts relating to Hindus are — Act XXI of 1850, cited as 
the lex loci Act, which repeals those provisions of the Hindu and 
the Mahomedan laws, that exclude from inheritance persons 
professing a religion different from that of the person, succession 
to whose estate is in dispute ; 

Act XV of 1856, which legalizes the re-marriage of Hindu 
widows in certain cases, and declares their-rights and disabilities 
on re-marriage ; 

And Act XXI of 1870 called the Hindu Wills Act and Act 
Y of 1881 called the Probate and Administration Act, which 
extend to Hindu Wills certain provisions of the Succession Act 
with some additions and alterations. 

Oase law. — I now come to the most important source of the 
present Hindu law, namely, the case-law consisting of the deci- 
sions of the Judicial Committee of His Majesty's Privy Council, 
and of the Highest Courts of Justice in this country. These 
have practically superseded the Nibandhas or Commentaries, 
These decisions immediately affect the parties to suits, but aa 
precedents they are binding on the entire community. In apply- 
ing the law to particular cases, the judges expressly or by 
necessary implication enunciate what the law is: and the view of 
the law expressed and acted upon by them serves as a guide in 
similar cases arising subsequently, and is taken to have a binding 
force. An expression of opinion on a point of law, not necessary to 
be determined for the purpose of deciding the case, though respec- 
ted, is not considered to be binding and is called an obiter dictum^ 

European authorities and judges.— The Hindu law as con^ 
tained in the Commentaries is silent on many points of detail, 
and the judges of the superior courts have had to supply this 
deficiency by laying down rules on such points as they were 
called upon to decide. The administration of Hindu law by the 
English judges shows forth in a clear light the administrative 
capacity, the indomitable energy, the scrupulous care and the 
strong common sense of the English nation. They commenced to 
administer justice with the aid of Pundits appointed to advise 
thenx on Hindu law* Within a short time the leading treatisea 
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And a few others were gradually done into English by Sir W« 
Jones, Mr. Colebrooke and Mr. Satherland. Systematic and 
42oncise treatises on Hindu law were also composed by Sir F. 
Macnagh ten, Sir T. Strange and Sir William Macnaghteo. The 
<>pinion of these learned tezt^writers is respected as being based 
upon consideraUe research, and consultation with learned pundits. 
It cannot but be admitted by an impartial and competent critic 
on perusing the reports of cases, that in the majority of instances 
ihe conclusions arrived at by the English judge? are perfectly con- 
sistent with the law and feelings of the Hindus. But there were 
difficulties almost insurmountable by foreigners in the way of a 
correct understanding and appreciation of the argumentative works 
on a system of ancient law suited to the condition and tbe feelings 
of a people, opposed to their own; especially when they had, no 
access to the original books, and the principles of the system of 
reasoning, followed by the Hindu writers. The rules of Hindu law 
on many points seemed to the English lawyers to be vague and 
capable of any interpretation. Where therefore arguments pro 
And eon seemed to them to be equally balanced on any particular 
point of law they would naturally be disposed to adopt a view that 
a-ccorded with their own feelings, associations and prassumpUone^ 
Aom{ni8, but which might be altogether opposed to the Hindu view. 

In this connection should be read the following observations 
made by the Judicial Committee in the case of Bungama v\ 
Atchama, 4 M.LA., 1 (97): — "At the same time it is quite im- 
possible for us to feel any confidence in our opinion upon a 
subject like this, when that opinion is founded upon authorities 
to which we have access only through translations, and when the 
doctrines themselves, and the reasons by which they are support-. 
ei or impugned, are drawn from the religious traditions, ancient 
usages, and more modern habits of the Hindus, with which we 
oannot be familiar." 

The learned writers mentioned above who are called Euro- 
pean authorities on Hindu law, are entitled to the gratitude of the 
general body of Hindus for having brought to light, as it w^re, 
their law which had been locked up in a dead language, the 
knowledge of which was practically the monopoly of the Br^hma- 
nical hierarchy, who would teach it to none but the members of 
the regenerate classes. 

Sanskrit learning.— Although the members of all the re« 
generate classes were entitled to learn the Sdstras, yet the 
Brfihmanas claimed for themselves the exclusive privilege of 
teaching them. The regenerate classes other than the Brdhmanas 
have almost disappeared or become reduced to the position of 
fiddras; so that in Bengal if the Brdhmanas, a few Bajputs 
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claiming to 1)6 Kshatriyas, aiid a section of the Yaidyas olaimttig' 
to be a mixed regenerate class, be excepted, the rest of the Hindus 
who form the majority follow the practices prescribed by ther 
Sdstras for Sndras, and most of them are either Sadras or inferior 
to them. The Brihmanas were so jealous of their exlcusive* 
privilege of Sanskrit learning, that even the Pandits who accept-^ 
ed the appointment of professors in the Goyemment Sanskrit 
College of Calcutta, established in 1824 A.D., and who were on 
that account considered heterodox by the niore orthodox members- 
of their own class, could not be induced to impart instructions to 
students belonging to other than the twice-born castes, so that the 
Government was at first compelled to adopt the rule that none but 
boys of the regenerate classes could be admitted as students of that 
College/ It was in 1848 A.D., that the Eiyasthas, and later on 
other classes of Hindus, obtained the privilege of becoming 
students of that College. It was^ however, not so much by the 
action of the Government in conferring the privilege on alt 
Hindus, of reading in the Sanskrit College, as by the action of 
the Calcutta iTniTersity in making Sanskrit the compulsory 
second language for Hindu students, that Sanskrit learning has" 
been disseminated amongst Hindus; Previously Sanskrit was 
not taught in our English schools, and the result was that the 
Hindu students of all classes, educated in those schools, who had 
graduated before 1869 A.D.^ were as a general rule ignorant of 
the classical language of their own country* 

Her Majesty, Defender of Hindu Faith.— The people of the 
present day are not aware of the moral thraldom and the reli- 
gious disabilities under which the general body of the Hindus- 
laboured, and which have been, and are silently and gradually 
being, removed by the benign influence of the British rule. It is 
indeed a very high privilege conferred by the British Government 
on the general body of the Hindus, that they do now enjoy an 
easy access to their sacred books which were beyond the reach 
not only of the ordinary people, but also of the Hindu students of 
the former English schools without Sanskrit. Englishmen as well 
as the people of this country will perhaps be astonished to hear 
that practically the British Government has bestowed on the mass^ 
of the Hindus the privilege of perusing their own religious books^ 
which is expressly denied them by the Brdhmanical legislation 
providing severe punishment for Sildras trying to pry into the 
sacred literature. And such was the ignorance of the religious^ 
truths taught in the saCred books, that the English-educated 
Hindus had their faith in their religion considerably weakened, 
arid some of them had recourse to other systems of faith. But with 
the revival of Sanskrit, learning, there has been a revival of the 
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Bindu faith to an extent unknown before. And as it is daring 
Her Majesty's prosperous and glorious reign, that this grand 
consummation has taken place. Her Majesty may properly be 
fityled the Defender of the Hindu Faith. The Hindu religion 
being moulded on the principles of asceticism, the revival of the 
Hindu faith can by no means be politically dangerous, as is 
erroneously thought by some persons. 

Tying up of property, and alienation.— The law of an in- 
.dependent country may be taken to represent the character and 
feelings of the people. For instance, the English law is said to 
abhor the tying up of property. And regard being had to the 
fact that England is a commercial and manufacturing country, 
that its people are characterized by prudence and self-reliance, 
and that a high tone of morality is generally prevalent amongst 
them, the above feature of the English law is required by the 
exigencies of English society and is conducive to its welfare. 
But the same rule cannot be applied to India, where the state of 
things is quite different, and where the tying up of property was 
the general rule, and alienation of it could be justified only for 
special causes. If we bear in mind that India is an agricultural 
and not a commercial nor a manufacturing country, that its 
people are more subjective than objective, that the caste of the 
Hindus debars them from the freedom of choice in respect of a 
calling or occupation, that the father gets his minor sons married, 
and that the sons look to the ancestral property for the support 
of themselves and of their family, we cannot entertain any 
reasonable doubt that the rule of Hindu law which imposes 
limitations on the father's right of alienation of the ancestral 
property, except for legal necessity, was the most salutary one. 
And what the exigencies of Hindu society require, and whether 
it requires a change in the law, are questions most difficult to 
solve. And I may say without meaning any offence that the 
effect of an exclusive English education has been more or less to 
anglicize its Hindu recipients in their ideas and feelings, and to 
ereate a wide gulf between them and the bulk of the Hindu 
community who retain their old habits of thought. 

The safest principle to follow seems to be that the Hindu 
law as it is should in all cases be adhered to, and no change 
should be introduced under the pretext of intei*preting the same : 
the Legislature may be appealed to should any rule of law 
require a change. 

It is remarkable that as regards the treatment of debtors 
Itnd creditors the Legislature and the Highest Tribunals appear 
to be guided to a certain extent by opposite principles. While 
the Legislature thinks that in this country the debtors should be 
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protected against tbe creditors, and passes such Acts as tbe 
CJhota-Nagpore Encumbered Estates Act, the Oudh Encumbered 
•Estates Act, and tbe Deccan Eyots Relief Act, for the protection 
of the debtors, and recognizes tbe same principle in framing the 
Bengal Tenancy Act which does not allow the voluntary transfer 
of occupancy rights; our courts of justice are changing the 
MitdkshaiS law by enabling the father's creditors to seize and sell 
the family property, and to deprive the family of its hereditary 
source of maintenance. 

Development of Hindu Law by our Ooorts.-— As you are re*- 
quired to read certain cbapters of the Mitaksbar^ and the Dfiya- 
bhiga, I think it my duty to point out to you the principal points 
in which there seems to be a divergence between tbe Commen- 
taries and the judicial decisions. They are as follows : 

1* That there is no distinction in Bengal between the grand- 
parental or ancestral and the father's self-acquired property as 
regards his power of alienation when he has male issue. 

2. Tbat the Hindus governed by the Dayabhiga School, 
and others in respect of their separate property, have the power 
of testamentary disposition. 

3. That in Bengal a son has not even the right to mainten- 
ance as against his father possessed of ancestral property* 

4. That according to the Mitdksbdra Scbool the son's 
interest in tbe ancestral property is liable for the payment of the 
father's debts if not contracted for an illegal or immoral purpose. 

5. The alteration in tbe order of succession according to 
the Dayabliiga and its well-understood traditional interpretation. 

6. The curtailment of the rights of females under both tbe 
Schools of law, and especially of those under the Mitdksbar^ law 
by extending the Ddyabhiiga principles to tbem« 

7. The theory that an adopted son is entitled to all the 
rights and privileges of a real legitimate son, save and except 
those that have been expressly withheld from bim. 

You will observe that the second and tbe third propositions 
depend upon the first, which again seems to have been arrived at 
by a misapplication of the doctrine of factum valet A careful 
perusal of tbe second chapter of the Dayabbiga will convince 
the reader that the father's estate in ancestral immoveable pro- 
perty resembles * the widow^s estate ' with this difference that the 
restrictions on the father's right of alienation except for legal 
necessity are imposed upon his estate for the benefit of his male 
issue, whereas the limitations on the widow's estate form the 
very substance of its nature, and are imposed upon her not 
merely for. the benefit of reversioners. If the intention of the 
founder of the Bengal School had been to imply that a father is. 
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as against his mnle issue absojate master of the ancestral real 
property, he would not have entered into a long discussion in 
order to maintain that on partition of such property, the father 
is entitled to a share twice as much as is allotted to each of his 
sons. To argue out at great lengtli that the father on partition 
of ancestral property is entitled to a double share, and at the 
same time to declare him the absolute owner of the ancestral 
estate, would be like the ravings of a madman, to use a favorite 
expression of the Hindu commentators. . The misapprehension 
appears to have arisen f rotn tlie extension to ancestral property^ 
of the doctrine oi factum valet which relates to the property 
acquired by the father himself. 

The acute English lawyers that were connected with . the 
Supreme Courts, either as judges jor as advocates, are responsible 
for some of the changes noted above. The Supreme Court had 
to deal mostly with the Bengal school, and its decisions were 
respected .by the Sudder Court that had to administer three 
scliools of Hindu law, prevalent in the territories witliin its juris* 
diction, in the greater portion of which the Ddyabh&ga is 
followed. The judges and the pleaders of the latter Court were 
more familiar with the Bengal law, and unconsciously extended 
the Ddyabh&ga rules to the Mitdkshard cases. And when thi# 
had been done in some cases, and the correctness of the decision 
was then called into question, it was held to be too late to re-open 
the point : for. Communis error fadt Jus. 

. In early times women laboured under great disabilities, the 
Mitfikshard confers on them rights and privileges so as to place 
them almost on a par with men. In some respects women are 
placed by the founder of the Bengal School in a more favorable 
position than what they occupy under the Mitdkshard, but it ia 
fenced in by limitations. The Mit&kshard females have been sub* 
jected to the Bengal limitations, while the advantageous position 
enjoyed by the Bengal females could not be given them. Under 
both the schools, however, the law relating to females appears ta 
have been construed rather against them. It may be that the 
Anglo-Hindu lawyers could not conceive the idea thdt in India 
which is so backward in material civilization, females could enjoy 
privileges that were denied to them in England. 

The order of succession according to the Bengal School ha»^ 
also been changed upon the assumption that it is based entirely 
upon the pinda theory introduced by the founder of the schooL 
And the theory has been so explained as to render the order of 
succession expressly laid down by Jimdtav^hana, inconsistent 
with the theory attributed to that acute logical writer. Accord- 
ing to the present view, a fraternal nephew's daughter's son is to^ 
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be preferred to the nephew's son's son, a cognate taking in pre- 
ference to an agnate of the same degree, although they would 
succeed in the reverse order to the estate of the brother and the 
nephew, through whom they are related to the propositus: a 
somewhat unique development of law, opposed to the very spirit 
of Hindu law, and .unknown to any other system of Jurisprudence. 
It is a doctrine to which no Hindu Pandit versed in Hindu law, 
can be found to give his assent. 

Stare decisis & Oommnnis error facit jus. — Whilst making 
the above observations, I must ask you to specially note that the 
law as laid down in the decided cases must be accepted for the 
present as settled law, and justice will be administered in the 
courts in accordance therewith, so long as they are not upset by 
authority. When a particular view of law has been taken in a 
series of cases, the judges though convinced of its erroneousness, 
think themselves bound to follow it, for otherwise they might 
disturb innumerable titles. But having regard to the facts that 
the people of this country are extremely conservative and tena- 
ciously adhere to their customary law, that they do oftener con- 
sult the pundits than lawyers on matters of Hindu law, that 
justice is administered by the highest tribunals in a language 
strange to the people, and that the case-law is not made accessible 
to the people by translating the reports of cases into their langu- 
ages, it is doubtful whetlier the strictest adherence to the maxim 
gtare decisis is justifiable in all matters. 

In the recent case of Bhagwan Sing v. Bhagwan Sing, the 
Lords of the Judicial Committee are reported to have observed : — 
" For 80 or 90 years there has been a steady current of authority 
one way, in all parts of India. It has been decided that the 
precepts condemning adoptions such as the one made in this case 
are not monitory only, but are positive prohibitions, and their 
effect is to make such adoptions wholly void. That has been 
settled in such a way and for such a length of time as to make it 
incompetent to a Court of Justice to treat the question now as an 
open one :"— 21 A.S., 412. 

In another case their Lordships have declared that Communis 
error facit jiM is a sound maxim : Jagdish v. Sheo^ 28 I. A., 100 
(109)=5 W.N., 602. 

It is, however, to be regretted that their Lordship did not 
consider the question whether these maxims should be followed 
in all cases governed by Hindu law, having regard to the peculiar 
circumstances and difficulties connected with the administration 
by their Lordships, of justice according to that law, as well as to 
the fact that some of the principles underlying these maxims 
are wanting in this instance. 

3 
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CHAPTER II. 
DEFINITIONS. 
ORiaiNAL TEXTS. 

1. But the sapinda relationship ceases in the seventh degree 
(from the father) ; the samdnodaka relationship, however, ceases 
if the descent and the name are unknown. — Manu v. 60. 

^ I ^ffirecrr g ipw ^eih% f^^*^ i 

2. But the sapinda relationship ceases in the seventh degree 
(from the father) ; the samdnodaka relationship, however, ceases 
after the fourteenth ; according to some, it exists if the descent 
and the name are remembered : the word gotra is declared to com- 
prise these. — ^Vrihat-Manu cited in the Mitdkshara 2, 5, 6. 

S. The paternal great-grandfather, the paternal grandfather, 
the father, the man himself, his brother of the whole blood, his 
son and son's son and son's son's son by a woman of the same 
tribe : all these participating in undivided ddya or heritage are 
pronounced sapindas. Those who participate in divided ddya or 
heritage, are called sakulyas. Male issue of the body being left; 
the property must go to them : on failure of sapindasy the sahUym; 
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in their defauU, the preceptor, the popil, or the priest ; in default 
of these, the king ; shall take (the property.) — ^Baudhfijana cited 
in the Ddyabh&ga xi, i, 87. 

The author of the.Dfiyabhiga takes the word *^ ddya^* in this 
text, to meeLupinda or funeral oblation. See D.B., xi, i, 38. 

8 I ^r^mimj^ ^to f^ f^w ^^^^ \ 

4. To three must libations of water be made, to three must 
pinda or oblations of food be presented; the fourth is the giver of 
these offerings : but the fifth has no concern with them. Whoever 
is the unremote from (among) sapinday his property becomes his. 
After him the saJculya is the heir, (then) the preceptor or the 
pupil. — Manu ix, 186-187. 

The third line in the above extract from Manu h^s been 
translated by Colebrooke, thus ; ** To the nearest sapinda the 
inheritance next belongs.** I have given the literal rendering 
for the purpose of showing the peculiar wording of the line, such 
as requires grammatical explanation. The text is cited in the 
Mitdkshara 2, 3, 3, and Yisvesvara Bhatta and Bdlambhatta, the 
two commentators of the Mitakshara, have explained the above 
text of Manu, while commenting on that part of the Mit^kshard, 
where the same is cited, thus : 

"^: ^q^STcJ ^PfflK:'' ^firfTcT: ^'cT^'' ^fi^W^fkff ar^ ^'W cT^'' 

" Whoever is the unremote " i.e., nearest " from (among) the 
sapinda, his,'* t.e., the nearest sapinda^s, " property becomes his," 
i.e., the nearest sapinda^s " property.** — Visvesvara Bhatta. 

The ablative case in the word " from (among) the sopenda,** 
is used in the genitive sense, agreeably to (the aphorism of Pdnint 
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the celebra^d gframmariah) ^MPVI^m^ &c.y accordingly the mean* 
ing' is, — *^ whoever is unremote," t.e*, nearest " of the sapinday 
his/* i.e., the sapinda's " property becomes his," i.e., the nearest- 
ot'the-sapinda^s ** property .''r-Bfilambhatta. 

These are merely grammatical comments, but the rule in- 
tended to be laid down is what is clearly expressed in Colebrooke's 
lucid translation of the text, given above. The context of the 
Mitdkshard, in which the above text of Manu is cited, shows 
beyond the shadow of a doubt that the word sapinda in that text 
is taken by the Mitakshard in its etymological sense of any rela- 
tion near or distant, and that the rule applies to heirs of all 
descriptions whether sapindas technically so called, or samdno- 
dakas^ or sagoiras or bandhus. Hence the suggestion made by 
some writer that Yisvesvara Bhatta and Bfilambhatta mean to 
indicate by those comments that two persons must be sapindas of 
each other, in order that they may inherit from each other, — ia 
not only fanciful but simply absurd, being founded as it is upon 
the erroneous assumption that the word sapinda in the above text 
of Manu bears the limited sense of relations within seven degrees 
or five degrees, — an assumption contrary to the Mit^kshard itself 
which those commentators are elucidating in these passages. 

5» Where the paternal ancestors are worshipped, there the 
maternal ancestors also should certainly be worshipped. 

6. But these whose property is undivided, are pronounced 
sapindas. — Brahma-Purfina. 



DEFINITIONS. 

Sapinda. — The term sapinda means one of the same pinda. 
The word pinda is used in various senses : it signifies thickness, 
mass, corridor of a bouse, a ball, food, body which is but assimi- 
lated food ; and food for departed ancestors, such as a ball composed 
of rice, &c., presented to the manes of ancestors at the Sriddha 
ceremony. 

In the Hindu law books the term has been used in two 
different senses : in the one sense, it means a relation connected 
through the same body ; and in the other, it means a relation 
connected through funeral oblations of food. 
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According to the Mit&kshari.— In the Mitfikshard the term 
sapinda is used in the sense of, one 0/ the same hody^ ue., a blood 
relation. In this literal sense the term would include all relations 
however distant. But this derivative denotation of the term^ is 
curtailed by a technical limitation ; and so it . includes relations 
within the seventh degree according to the Hindu mode of com- 
putation. Then again there is this further restriction that this 
term when used without qualification, signifies agnatic relations^ 
only, i,e.f the relations of the same jfofra, the relations of a 
different gotra being included under the term bandhu in the 
Mitfikshard. 

According to the Mitdkshard, therefore, the sapindas of a 
person are, his six male descendants in the male line, six male 
ascendants in the male line, and six male descendants in the 4nale' 
line of each of the six male ascendants, — altogether forty-eight 
Illations* (See table infra p. 41). 

The lawfully wedded wives of these relations as well a^ of 
the person himself are his sapinda^. The sacrament of marriage 
ifi believed to constitute physical unity of persons of the husband 
and the wife. 

Computation of degrees. — The Hindu mode of computation 
of. degrees is the same as that adopted by the canonists and is 
different from the English or Civilian mode which is adopted in- 
the Succession Act, Sections 21 and 22, and according to which 
you are to exclude the proposUvs, and to count as one degree 
each ancestor, and each descendant lineal or collateral down to 
the relation whose degrees of distance from the propositus you are 
computing. According to the Hindu or canonist mode which is 
also called the classificatory mode, you are to count the j>ropo- 
sikLS as one degree, and then count his as many ancestors as will 
make up the given number, taking each ancestor as one degree, 
and then count as many descendants of the propositus himself, 
and of each .of the said ancestors, as together with the propositus 
or that ancestor respectively, will make up the given number. 
In the above enumeration of the male sapindas according to the 
Mitdksharfi, you have an instance of relations within seven 
degrees ; and in the enumeration given below, of the first clasa 
Ddyabhdga sapindas, you have an instance of relations within 
four degrees. 

In this connection, I should draw your attention to a 
Madras decision (7 M.S., 548), in which it has been held that a 
person's maternal grandfather's brother's daughter's daughter is' 
beyond five degrees and therefore eligible for his marriage 
according to the Mitdkshard. It is difficult to understand how 
she could be held to be beyond five degrees except . according to 
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the English mode df coidpatatioii of degrees. The Hisdu jadge 
who was a pfbrty to that decision appears to have been ^^ a lawyer 
without Sanskrit '' ; otherwise, the error wonid not have crept 
intp the judgment. 

Aecordhkg to the DAyabhiga.— The above definition of 
sapinda is not altogether lost sight of, in the D&yabhaga. But 
the author of that treatise explains it to relate to marriage, 
mourning, &c., and not to inheritatioe. For the purpose of in- 
keritance, he takes the word sapinda in the sense of one connec<* 
ted through the same funeral oblation. 

According to the Ddyabh^ga as understood by the Full Bench 
in the case of €hiru Gobinda Shaha Mandaly 5 B.L.R,, 15 = 13 
W.B., F.B^, 49, the term sapinda includes three classes of rela- 
tional 

The first class includes those relations of a person with whom 
that person, when deceased, and after thie sapindtkarana cere* 
inpny, partakes of undivided oblations. They are his three male 
descendants in the male line, three male ascendants in the male 
line, and three male descendants in the male line, of ench of the 
three male ascendants: or in other words, the son, grandson and 
greatgrandson ; the father, grandfather and great-grandfather : 
ihe brother, brother's son and brother's grandson ; the paternal 
uncle, his son and grandson ; as well as the paternal grandunele, 
his son and grandson ;— ^altogether fifteen relations. The lawfully 
wedded wives of these relations as well as of the person himself 
are his uapindas in this sense. It is worthy of remark that the 
Hindus living in joint families could not conceive an idea of 
heaven without joint family, the first class sapindas are in fact 
the members of the joint family, associated together in heaven 
after death. (See table infra p. 40). 

The second class comprises those relations of a person that 
[fesent oblations participated in by that person, when deceased, 
but do not partake of undivided oblations with him. They are 
the grandsons, by daugther of the person himself, of his three 
paternal ancestors, as well as of the son and ^andson of the 
person himself and his three paternal ancestors, — altogether 
twelve relations. (See table infra p. 40). 

The third class comprehends the three maternal grandsires, 
to whom the deceased was bound to offer oblations, and those 
relations that present oblations to them. They are the three 
maternal grandfathers, three male descendants of each of them, and 
the grandsons by daughter, of the three grandsires and of two 
mal^ descendants of each of the three grandsires,— altogether 
twenty-one relations. (See table infra p. 41). 

You will yourself be in a position to draw out the list of 
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relations faUing under each class mentioned above, if you bear in 
mind the following propositions in connection with the Pdrvana 
Srdddha ceremony, namely : (1) A person is bound to offer funeral 
cakes to his three immediate sagotra ancestors male as well as 
female, and to his three immediate maternal male grandsires. 
(2) A person after his death, and after the sa'pindikarana cere- 
mony partakes of undivided oblations with his three sagoi/ra male 
ancestors with whom he is united by that ceremony. The «ajnn- 
das of a person are (according to the Full Bench) those relations 
with whom he partakes of undivided oblations, those who offer 
oblations enjoyed by him, those to whom he was bound to present 
oblations, as well as those who offer oblations to those to whom 
he was bound to present oblations. 

In connection with this subject it ought to be particularly 
borne in mind that if a person die during the lifetime of one or 
two of his three immediate sagotra ancestors, then his sapind/C^ 
karana ceremony which must be performed with three sagotra an- 
cestors, is to be performed by uniting him with two or one respec- 
tively of his paternal ancestors further removed than three 
degrees. Thus, most, if not all, of the sahulyas may come under 
the first class of sapindas. 

According to all the Sanskrit commentators, the term 
sapinda in the' sense of connected through funeral oblations, 
includes the first class only: of these also, the three ancestors 
only are sapindas in the primary sense, the rest are so in a 
secondary sense. And it is extremely doubtful whether the 
author of the Dayabh&ga intended to apply the term to all, if to 
any, of the latter two classes, except in a figurative sense. 
Sr&rishna the commentator of the Ddyabhdga and author of the 
Dayakrama-sangraha, however, refuses to call them sapindas. 

Sakolya. — The term sahulya means one belonging to the 
same kula or family, and designates two groups of heirs according 
to the Ddyabhdga. The first group of scJculyas of a person com- 
prise the 4th, 5th and 6th male descendants in the male line of 
that person, and of his father, grandfather and great-grand- 
father ; as well as the 4th, 5th and 6th paternal male ancestors in 
the male line, and six male descendants in the male line of these 
ancestors; altogether thirty-three relations. The term sahulya 
therefore includes those male sapindas according to the Mitfik- 
shar£, that do not fall under the first class Dfiyabhdga sapvadas 
as enumerated above. The term sahulya is not used in the 
Mitdksharfi for denoting any class of heirs. 

Besides the above meaning, the author of the Dfiyabhfiga puts 
upon the term sahilya as used in Manu's Text No. 4, another sense 
in which it includes the group of heirs also called samdnodahas. 
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i/ The following tables will help you in understanding the 
sapinda and the sakulya relationship. 

The first class Ddyahhdga sapindas. 



Si 



Sg- 



Fa — 85 — 8^ — 8, 

P —81 -8, -8, 

The second class Ddyahhdga sapindas. 
84 D GtF 



S»- 



D 8 87 D 



8s D 



8# 



88 



GiF 



S S 



S S D 



3 8 D 8 8u i) 



D S 8 D 8 89 D 



8it 



810 
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The third class Ddyabhdga sapindas. 
Su D GsPu 




The Mitdkshard sapindas, 

GfcFig— S« - Sai - §46 ~ S4(, — Sfl — S^g 

I 

GiFw — ^n — Si8 - S41 ~ S4t -848—844 
GsViB- Si4 — 8u - SgT - 888— Sag - S40 
GfFio - Su - 8it- Sgs - Sji - SsB— 835 
GiF, — 88 — S9 — 889 - San — 881 — 882 

I 

n -Sj ^s«-.S|B-?«~s»i-"Sa 

P — Si — S, — 83 — Sm — S«— 8j^ 
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The first group of Sakulyas. 
OhPti — 8j« — S» — Sao — Sffl - 8w — J 



WiFf) — Sa — S«— SjB— St4--8|6— Su 
GsFis — Su — 8i6 — Si5 — Sn - Si8 — 819 
GjF — S — S — S — Sio -— Su — Su 

I 

GiF — S — S — flf — 87 — Sg — Sg 

I 

F — S — S — 5— S4— 85— Sn 



P — S— flf— S— Si— S9— 83 

Sam&nodakas. — Tbe term samdnodaka includes all agnatic 
relations of the same gotra or family, within fourteen degrees 
calculated according to tbe Hindu mode of computation ; that is 
to say, thirteen male descendants in the male line, thirteen 
similar ascendants, and thirteen similar descendants of each of 
these thirteen ascendants, exceptinof, however, those included 
under the terms sapinda and the first group of sakulya. Accord* 
ing to some, it comprises all such sagotras or agnatic relations 
whose common descent and name are remembered. The mean- 
ing of the term samdnodaka is the same as sagotra^ in the Mit&k- 
shara : but in the D&yabbaga, it is limited as mentioned above. 

Sagotras. — Two persons are sagotra, or of the same family, 
if both of them are descended in the male line from the rishi or 
sage after whose name the gotra or family is called, however 
distant either of them may be from the common ancestor. Every 
Hindu knows the gotra to which he belongs. 

The later Brdbmana writers say, that properly speaking 
Brdhmanas alone belong to some gotra or other as being descended 
from the rishi who is the founder of the gotra or family ; but the 
three inferior tribes have no gotra of their own. But this theory 
seems to be opposed to admitted facts. For Visvdmitra, who was 
a Kshatriya by birth, and Yasishtha who was not a pure Brdhmana 
by birth, are admittedly founders of gotras, or ancestors of many 
founders of gotras. 

Thus a text of Smriti cited by Baghunandana says : — 



Digitized by VjOOQIC 



43 

Which uieansy— '^ The sages — Jamadagni, Bharatvija, Yisvi* 
mitra, Atri, Gotama, Yasistha, E&syapa, and Agastya — ^were pro- 
genitors of gotras : those that were descendants of these, are known 
to be the gotras.*' 

The fact that persons of different castes have the same goirae^ 
rather proves that the caste system itself is a later institution or 
classification based upon occupations and qualifications,— a theory 
supported by many Sanskrit works of authority. 

The samina-pravaras are descendants in the male line of 
the three paternal ancestors of the founder of a gotroi The term is 
used in the Dfiyabh&ga, but not in the Mit^ksharfi. Saghnnandana 
cites the explanation ^ven by Mddhava-Ach^rya of the term 

pravara^ thus,— 3prc^ ^-5R^il?9r ^-nW'it-^f'r-'nf-, jf^ 'mnn* 
ifl^ i» — ^which means " Mddhava-Acharya says, that pravara is the 

group of sages distinguishing tbe sage who is the founder of a 
gotra" It seems that two different gotras may have the same 
name, and they are distinguished from each other by their 
pravarcts. 



BANDHUS. 



Bandhu. — The term bandhu is used in the Mitdkshar&, and not 
in the Dfiyabhdga, to designate a class of heirs; and according to 
the Mit^shard, it means and includes, as I have already said, the 
bhw/na-gotra sapindas or relations belonging to a different family^ 
The meaning of the term sapinda is explained in the Mit&kshara 
while commenting on the slokas of Ydjnavalkya's Institutes, in 
which the qualifications of the damsel to be married by a man are 
dealt with. It is declared that the intended bride must, amongst 
others, be non-sapinday must not belong to the same gotra or 
pravara, and must be beyond the fifth and the seventh degree 
from the mother and the father respectively. 

Meaning of Sapinda in Mitikshari.— In explaining the term 
nou'Sapinday the Mit£kshar& says that the word sapitida means 
one connected through the same body, i.6., any blood-relation 
however distant. It is observed that the husband and the Pafni or 
lawfully wedded wife become sapindas to each other in this sense, 
because a text of revelation says that the sacrament of marriage 
unites them ^^ bones with bones, flesh with flesh, and skin with 
skin.'' It is erroneous to say that they become sapindas through 
their child ; for, if that were so, they should not be mpindas 
before childbirth, whereas the trtie theory is, that they become 
iaptndas from the mon^nt of their marriage. 
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After giving the above exposition, the Mit&ksbara says that 
wherever the word sapinda is used in that work, it should be 
understood in the sense of a blood-relation. 

The Mitdkshard then soes on to observe that the qualification 
non^sapinda applies to all castes, but the qualification of not 
belonging to the same gotra or paravara applies to the regenerate 
<^la8ses only. 

Sapinda relationship for Marriage. — It is next observed that 
in explaining the word xxori'sapinda it has been said that sapinda 
relationship means immediate or mediate connection through the 
«ame body, but as such connection may be taken to exist between 
all persons, marriage itself would be impossible ; hence, Yfijnavaln 
kya has declared that the bride should be ** beyond the fifth and 
the seventh degree from the mother and the father respectively." 
The Mitdkshai^ adds that sapinda relationship should be taken to 
cease beyond those degrees, evidently meaning, for the purpose 
of marriage; and then explains the mode of computation of 
degrees (which I have already explained), and goes on to observe 
that the same mode should be adopted in all cases (of contemplated 
marriage). 

It should, however, be specially noted that the Mitdkshard 
does not say whether or not, the lines of the six and the four 
ancestors of the propositus on the paternal and the maternal side 
respectively, may pass through males or females or both indiffer- 
ently, although it is admitted on all sides that the lines of descent 
from those ancestors may pass through males or females or both, 
without any distinction. But in illustrating the mode of comput- 
ing the degrees, the Mitdkshard refers only to the lines of the 
father's and the mother's male ancestors in the male line* 

Conflicting texts noticed. — ^The Mitdkshard then cites a text 
of Yasishtha which says : *^ The fifth or the seventh from the 
mother and the father respectively (may be married),*'— and a 
text of Paithlnasi, which says : '* (A girl may be taken in marriage, 
who is) beyond the third from the mother and the fifth from the 
father ; " — and explains these texts away by saying that they do 
not intend to authorize marriage of girls distant by lesser number 
of degrees (given in these texts)} than in the above sloka of 
Yfijnavalkya, but they intend to prohibit the espousal of the girls 
of nearer degrees indicated in them. 

Reconciliation unsatisfactory. — ^The above mode of recon- 
ciliation, adopted by the Mitdkshar^ does not appear to be satis-' 
factory at all, nor is the view put forward by that treatise, respect-^ 
«d and followed in practice. The customs and usages relating to 
the prohibited degrees for marriage, are so divergent in different 
localities, and among different tribes and castes, that it may be 
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safely affirmed that as regards marriage, the written texts of lavr 
found in the Smritis and the Commentaries are nowhere followed 
in practice. 

Conflicting roles on prohibited degrees.— If prohibited de- 
grees for marriage be taken, as the standard of sapinda relation- 
ship, then it would extend to eight degreea on both the motherV 
and the father's side, according to Manu : to five and seven de- 
grees respectively on the mother's and the father's side, according^ 
to Tdjnavalakya; to four and six degrees respectively on the 
mother's and the father's side, according to Yasishtha ; and ta 
three and five degrees respectively on the mothers and the father'a 
side, according to Paithlnasi ; and to still lower degrees on the 
two sides accordingto custom prevailing in many phices and among 
many classes of people. 

It should be remarked that as damsels belonging to the same 
gotra are separately prohibited to the regenerate tribes for mar- 
riage, the sapinda girls on the father's side, who need be con- 
sidered for the purpose of marriage among these tribes, are those 
that are cognate to the bridegroom, that isiio say, between whom 
and the bridegroom females intervene. But as regards the 
S'Mras who form the majority of Hindus, both the a^rnate and 
cognate sapinda damsels should be taken into consideration in this 
connection, for, they only are prohibited to the S'lidras. 

As regards the regenerate tribes, the only rule of prohibited 
degrees for marriage, which seems to be followed in all parts of 
India, is, that a damsel of the same gotra with the bridegroom 
is not taken in marriage. 

Marriage usages, contrary to S&stras.-^But it should be 
specially noticed that as regards prohibited degrees outside the 
gotra, that is to say, girls who are bhinna^gotra sapindas, or rela- 
tions belonging to a difPerent family, the usages are most 
divergent. We have already seen that the Bishis or lawgivers 
propound different rules on the subject. If we now turn to the 
actual practice observed by the people, we find that even amongst 
the Brdhmanas of Madras there is no bhinna^gotra sapinda rela-^ 
tionship for marriage, at all : because, there they marry even 
their father's sister's daughter and their mother's brother's 
daughter. So also among the Chhatris or Eajputs claiming to 
be Kshatriyas, domiciled in Bengal and Chhota-Nagpore, very 
few cognate girls are eschewed for marriage. The reason 
appears to be, that when in a particular locality there are only a 
few families belonging to the same caste, so that the observance 
of the prohibited degrees as propounded in the Sdstras would 
• render marriage itself impracticable for want of lawfully eligible 
brides, then we find a departure from the Sdstras, to a greater 
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or lesser extenfc, according to tbe exigency* The prohibited 
degrees are not observed also bj the Eulin Brahman as of Bengal, 
whose so-called high position depends only on marriage of girls of 
•certain families according to the modern and artificial rules of 
Kfdiniimy and who are often found to contract what may be 
<;alled incestuous marriages for maintaining their Kulinism by 
<lisregarding the rules propounded by the Sdstras, and explained 
by Baghunandana whose authority is said to be respected in 
Bengal. 

The golden rule of prohibited degrees for marriage, to 
follow, therefore, in a case where the validity of a marriage is 
<;alled into question on the ground of being within prohibited 
degrees, is, to pronounce it valid if found to be celebrated in the 
presence, and with the presumed assent, of the relations and caste 
people, notwithstanding written texts of law to the contrary, 
which must be taken to be recommendatory in character, as 
appears from the language of Manu's text on the subject : — 

Which means, — '*She, who is nou'sapinda also (non-8ago^ra) of 
the mother, and non-^a^o^ra also (nou'sapinda) of the father, is 
^ornmended for the nuptial rite and holy union among the twice- 
born classes." Similarly, the Mitdkshard expressly says that 
many of the qualifications of the bride, ordained by Yfijnavalkja 
Are directory only. 

Prohibited degrees are not Bandhos for inheritance. — Thus 
you see that the prohibited degrees for marriage can by no means 
be taken to be hhinna-gotra sapindas or handhus for the purpose 
of inheritance, on account of the following reasons :— 

(1) While explaining sapinda relationship for the purposes 
of mari'iage, the Mitfikshard says that wherever in that work the 
word Bapvnda is used, it shall be taken in the sense of one connect- 
-ed through the same body ; but it does not say that the restric- 
tion of sapinda relationship within seven degrees on the fatbei^'s 
side and five degrees on the mother's side, which is undoubtedly 
laid down by Ydjnavalkya for the purpose of marriage, is to be 
understood as applicable for all purposes : 

(2) If the intention of the Mitdkshard had been to apply 
the said restriction to inheritance and other purposes as well, it 
would not have explained the degrees of sapinda relationship 
again, while dealing with the Pdrvana Srdddha, and with Ib- " 
heritance, by citing the text of Vrihat-Manu (Text, No. 2), but 
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would bare referred tp tlie eo-rlier explanation of it given for 
marriage: , . 

. (8) The prin<jiple3 upon which marriago is prohibited be- 
tween certain relations, are not the same on which inheritance is 
based : 

(4) Sapinda relationship for marriage has reference to 
female relations of the intended bridegroom, whereas sapinda 
relationship for inheritance relates mainly to male relations, 
females, as a general rale, being excluded from inheritance : 

(5) The proposition that if A can marry B's sister, then B 
cannot be A's heir, is not correct ; for, a Brdbmana of Madras can 
marry his maternal uncle's daughter whose brother is expressly 
recognised as an heir^ and Sddras can marry within the same 
^otra, a girl whose brother is a samdnodaka and as such an heir : 

(6) SapindQL relationship for marriage not being uniform but 
divergent, as shown above, cannot be the basis of a rule of inheri- 
tance, which must be invariable, certain and uniform: And, 

(7) There is neither authority nor reason for excluding a 
bhinna-gotra relation from inheritance when his relationship can 
be traced, seeing tliat the Mitiksharfi says that bhinna-gotra 
sapindas are included under the term bandhus declared heirs after 
sagotraa^ and tliat the term sapinda means any relation, and seeing 
further that when the estate of a Brdhmana goes to his caste- 
people in default of bandhtis, a v^ry strong presumption arises 
against cutting down and confining the meaning of the term to 
«ome relations only, with a view to exclude others. 

Bleaningr 6f the word Bandhn. — Having regard to the struc- 
ture and organisation of Hindu society founded upon the caste 
-system, it appears that the Hindus have special reasons for 
attachment to even their most distant relation^ as well as to their 
<;^ste people. A well known sloka says : — 

Which means, — " He, who stands by you, on the occasions of joy 
and distress, at a time of famine or of political revolution, and 
in the King's Court as well as in the cremation ground, is your 
J9^nd&ai;a or relation." 

Thus the agnate M^^das are bandhvs or relations par excel- 
lence^ and in tUs sense the word has been used in the text of 
Yishnu, dealing with inheritance : see original text No. 2 under 
Mit&k8har& Succession. I should tell you that the words bandhu 
and bAndhava are both derived from the root 6a»dftssbind, and 
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means any relation agnate or cognate. In Mahu, Ch: ix^ Slokas 
159 and 160, the word bandhu has been used in the sense of 
sagotra or member of the same gotra : see original text No. 12 
under Adoption. In the text of Ydjnavalkya (ii/ 135) dealing 
with the order of succession, the word bandhu has been used in 
the sense of a cognate, the agnates being denoted bj the term 
gotrajas; hence, it means cognates in the Mitdksharl But in 
many texts of the Smriti the term appears to be used in the sense 
of sagotra or in the wider sense of a relation. 

Conclusion as to who are Bandhns.— The conclusion, there- 
fore, which appears to legitimately follow from the foregoing 
considerations, is, that the word bandhu in the Mitakshar^ means 
and includes either all cognate relations without any restriction, 
or at any rate, all cognates within seven degrees on both the 
father's as well as on the mother's side. This view, however, is 
opposed to an obiter dictum thrown out for the first time in the 
TuU Bench case of Umaid Bahadur v. Uday Chandy 6 C.S., 119= 
6 C.L.R., 500, and repeated in the case of Babu Lai v. Nanku Earn, 
22 as., 339. 

Obiter dictum on Bandhus.— It was held by the Full Bench 
that a person's sister's daughter's son is his bandhu and heir, but 
it is added that his sister's daughter's son's son would not be his 
bandhu and heir. The question for consideration by the Full 
Bench was whether the sister's daughter's son is an heir, but 
whether his son also is an heir was not a matter for consideration by 
the Court in that case. The word sapinda was erroneously ren- 
dered into *' Kinsmen connected by funeral oblations of food," by 
Colebrooke in hiiB version of the Mit&kshard. This error was 
exposed by two learned oriental scholars. West and Biihler, the 
former of whom was an eminent judge, in their valuable Digest 
of Hindu law, by giving a translation of portions of the passages 
of the Mitdkshard, dealing with marriage, where the meaning of the 
term sapinda, and sapinda relationship for marriage, have been 
explained. The correct view was adopted in the case of Lalluhhai 
Bapuhhai v. ManJeuver Bhai^ 2 B.S., 422. The Calcutta Full 
Bench in their judgment in the above case followed this Bombay 
decision on that point, and then made the following observa- 
tion : — 

" The next question for consideration is, whether the defend- 
ant in the case that has been referred to ■ us, stands in such a 
relation to Mooktar Bahadur ( the propositus ) that they are each 
other's sapindas as defined by the author of Mitakshar& in Achdr^ 
Kfinda." . 

Then proceeding to explain what is intended by the above 
passage, the facts of the case relating to relationship, are referred 
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to, and then, the following table is given for illastration, and the 
same is elacidated as follows : — 

*' A is the common ancestor ; B, his son is 
the propositus; C, a daughter of A; D, her 
daughter, both dead ; E is the son of D, and 
has a son F. 

^* Now B and E are sapindas to each other, 
but not B and F. Although F is within six 
degrees from the common ancestor, yet B, not 
being a descendant of t^e line of the maternal 
grandfather, either of F or of his fnther and 
mother, they are not sapindas to each other; 
but B being a sapinda of E through his mother, they are sapindas 
of each other.'* 

Dictum inexplicable. — I have not been able to find out any- 
thing in the Achdra-Kdnda, in support of the above view: in 
fact, there is nothing anywhere in the Mitfikshard which may 
justify the foregoing dictum. On the contrary, B being a rela- 
tion on F's father's side and being within seven degrees, is a 
sapinda of F : the circumstance of two females intervening cannot 
make any difference ; for, F is admittedly a sapinda, and E is not 
only a sapinda but also heir, of B. Bearing in mind that the 
word sapinda means a relation according to the Mitakshard, 
it is difficult to conceive any case in which A is B's sapinda, 
and at the same time B is not A's sapinda : it seems to be opposed 
to common sense. This somewhat anomalous view appears to be 
due to the misapprehension of the meaning of the comments 
made by Yisvesvara Bhatta and Bdlambhatta on the text of 
Manu (see supra. Text No. 4), as appears from the later judgment 
referred to aoove. 

I shall return to the subject later on, while dealing with the 
succession of bandhvs, after having treated the subject of mar- 
riage, with which the present point has been mixed up. 

Village Oommiuii1y» and the above tenns.— It may be interest- 
ing to enquire into and trace the etymological meaning of some of 
the terms, and the probable connection of the same with the 
village community system, and with their explanation as given 
above. The words sapinda, saJculya, samdnodaka, sagotra and 
samdnapravara mean respectively those whose jnnda, kuhfa, vdaka, 
gotra and pravara, are common. Ootra is derived from go a cow 
and ird to protect, and means that which protects the cow, such 
as a pastarage ; Vdaka is water or a reservoir of water such as a 
well ; Kulya may be derived from kula (similar to Latin colo) to culti- 
vate, and means a field or cultivated land ; and pinda means food. 

4 
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According to the roles laid down by Mann (8, 237-289) and 
Ydjnavalkya (2, 171-172) relating to the establishment of villages, 
there should be a belt of uncultivated land, set apart for pasture, 
at least four hundred cubits in breadth, immediately round that 
part of a village, where the dwelling houses are situated, separat- 
ing it firom the cultivated land ; and on that side of this belt, 
which is contiguous to the fields, hedges should be erected so 
high that a camel might not see over them, so that the cattle 
might not trespass into the fields. 

Assuming that a single family established a new village, and 
bearing in mind that a pasturage, and a reservoir of water indis- 
pensable in a tropical country, are not divisible according to 
Hindu Law, we may take the words sagotra and samdnodaha to 
mean all members of the family, holding in common the pastur- 
age and the reservoirs of water used for domestic or agricultural 
purposes ; the word sakulya to signify those members that jointly 
carried on cultivation ; and the word sapinda to comprise those 
that lived in common mess. When a family increased in the 
number of its members, they would separate in mess first, and 
might still continue to hold in common their kulya or property, 
consisting mainly of land, by jointly carrying on the cultivation 
and dividing the produce according to their shares; and when 
this was felt to be inconvenient, they divided the family land, 
continuing, however, to use and occupy jointly the gotra or the 
land reserved for grazing the cattle, and the udaka or reservoirs 
of water, which remained common to the most distant agnatic 
relations. The plain meaning of the texts of Baudhdyana and of 
the Brahma-Pui^na cited above, lends some support to this view. 
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CHAPTER III. 
MAEEIAaB. 
ORIGINAL TEXTS. 

(The Mitdksbard, however, reads the first line of this text 
thus :— ^l^iTlgT ^ in Wg-?3Jfin8T ^ ITT ftgt I ) 

1. She, who is the mother's non-sapinda also {nori'Sagotra) 
and the father^s non-sagotra also (non-^ajnncZa), is oommendecl 
foir the nuptial rite and holy union amongst the twioe-born 
classes.— Manu iii, 5. 

(According to the reading of this text, adopted by the Mitik- 
sharft it would mean : — She, who is noU'Sapinda also of the 
mother, and non-sapinda also of the father, is &c.) 

But sapinda relationship ceases in the seventh degree (from 
the mother and the father) ; and the Samdnodaka relationship 
ceases if (common) descent, and name be not known. — Manu 
T, 60. 

2. Let not a damsel be married, who is of the same gotraf of 
the same pravara^ within the fifth degree on the mother's side, 
or within the seventh on the father's side. — Vishnu xxiv, 9-10. 

^ I ^rf^-fl^r^TD^ w^mi f^s^ ^%^ i 
^pr'ir-Tjfsl^ m^vf[ ^fl^fwi ir?MV i 
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5. Let a man who has finished his stadentship, espouse an 
auspicious wife who is not defiled b^ connection with another 
man, is agreeable, non-sapinday younger in age and shorter in 
stature, free from disease, has a brother living, is born from a 
difEerent gotra and pravara, and is beyond the fifth and the 
seventh degree from the mother and the father respectively.— 
Yijnavalkya I, 52-63. 

4. (A man may espouse a damsel who is) the fifth and the 
seventh (in degree) on the mothers and the father's side respec- 
tively. — Yasishtha cited in the Mitakshard on Y&jnavalkya, I, 68» 

^ni% ii^ ^ifir ^t f^ifr'it ftwi i 

6. A damsel within the seventh and the fifth (degree) from 
among relations {bandhu8=8apinda8) on the father's and the 
mother's side respectively, should not be married, likewise one of 
the same gotra^ and one of the same pravara. (Ndrada zii, ?). 
Those among whom marriage rite takes place within the seventh 
and the fifth (degree) respectively, are all with the offspring 
become degraded, and reduced to the position of Sudras. — Nirada 
cited by Eaghunandana. 

6. Shall espouse a damsel not belonging to the same gotra, 
shall avoid five (degrees) on the mother's side, and seven on the 
father's ; or three (degrees) on the mother's side, and five on the 
father's. — Paithinasi cited in the Mit^shard and by Baghunan- 
dana. 

7. Damsels connected on the mother's or the father's side 
shall not be taken in marriage, up to the seventh degree ; up ta 
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the fifth degree, is the opinion of others : all the wives of the 
father are mothers, their brothers are maternal uncles, their 
danghters are sisters, their daughters are nieces, thej too shall 
not be married, otherwise they would cause disorder ; this applies 
also to the daughter of the preceptor. — Sumantu cited by Saghu- 
nandana. 

8. ' She, who is not connected by funeral oblations of food 
or by libations of water, is fit for marriage among the twice-born 
classes, as also she who is distant by three gotras. — ^Yrihat-Manu 
cited by Eaghunandana. 

9. Indra ! Come by paths that are praised, to this our 
sacrifice, accept the offering; well-cooked meat is offered (by us 
to thee), whicli is thy due, as (one's) maternal uncle's daughter or 
father's sister's daughter (is his due). Veda. 

10. From the very same common stock are descended th^ 
enjoyer (husband) and the enjoyed (wife) : we marry in the third ' 
or we marry in the fourth (degree). 

\\ I fm^ ^%^ ^riiit ^ <i^a^ir4<H' 1 

?re^««^ ^T yam ^^ ^r'RCj I ifjj «l 1 £.• 1 

11. Let a man of thirty years marry an agreeable girl of 
twelve years, or a man of thrice eight years, a girl of eight 
years; one marrying earlier deviates from duty, (or one may 
marry earlier to prevent failure of religious rite). — Manu ix, 94. 

\^ I yiH iT^ii^ir ^ iTJ %^\ T snw^fir 1 
w^\ ^ fqcH VI «fi^ «rT«T ^re^r ^ 1 
^T^ 'nwf vif^ ^ w^ T«w^ I 

mr^iviTvt ^pnfprsM trot ^nNtiifir: 11 in?^ rr-r^ i 



Digitized by VjOOQIC 



54 

12. If a girl \>e not given in marriage when she has reached 
the twelfth year, her mother and father as well as her elder 
brother, tbese three go to the infernal regions, having seen her 
catamenia before marriage. That Brdhmana who being blinded 
by vanity espouses such a girl, should not be accosted, and should 
not be allowed to sit at a feast in the same line with Brdhmanas, 
for, he is deemed the husband of a Sddrfi wife. — ^Yama 22-23. 

%^ I 



13. (A man) shall not approach the wife before the appear- 
ance of catamenia; approaching, becomes degraded, and incurs 
the sin q^ slaying a Br&hmana by reason of wasting the virile 
seed. — Asvalayana cited in the Nirnayasindhu. 

WHfiwii y^njft sraftr^s ir:-. tc* n 

^Sl^Hi^ W?T5ftftr «TOT(irTil 'iOT^cu I 

14. The father, the paternal grandfather, the brother, a 
sahulya or member^ of the same family, the mother likewise; in 
default of the first (among these) the next in order, if sound in 
foind, is to give a damsel in marriage ; not giving, becomes tainted 
with the sin of causing miscarriage at each of her courses (before 
marriage); in default, however, of the (aforesaid) givers, let the 
damsel herself choose a suitable husband. — ^Ydjnavalkya, i, 63-64. 

\<Li f^ ftWWrt W2IT ^f:^ iTTerRTrV HTcTT %(^ ^tRTT?^: 

15. The father, the paternal grandfather, the brother, a 
sakulya, the maternal grandfather and the mother : in default of 
the first among these the next in order, if sound in mind, is the 
giver of a maid in marriage. — Vishnu xxiv, 38-39. 

\< I fqcH ^^ Wi W^l «nm qifliTr fqg: I 

i?Tcn wn% ^riM to<^ ?r^ «i^ i 
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16. The father himself shall give a girl in marriage, or with 
his assent the brother, the maternal grandfather and the 
maternal uncle, and a sakulyuy a bdndhava likewise ; on failure of 
all, however, the mother, if she is in sound mind ; if she be not in 
sound mind, the people of tbe same caste shall give a damsel in 
marriage.— Ndra^a xii, 20-21. 

17. A woman is not entitled to independence: her father 
protects her in her maidenhood, her liusband in her youth, and 
her son in her old age. — Manu ix, 3. 

i« I ?^ 'Rsiit firm, ftirirftTt, ^^w ^Ti% I 

18. A woman is never entitled to independence: let the 
father protect her when maiden, the husband when married, the 
son when oldj and in their default their kinsmen.— Tdjnavalkya 
i, 86. 

19. The bride is anxious for beauty, her mother for wealth, 
her father for education, her relations for family honor (in the 
briclegroom), and all the rest for a sumptuous feast. 



MARRIAGE. 

Marriage necessary according to S^tr&s, exceptions.— The 

institution of marriage which is the foundation of the peace and 
good order of society, is considered as sacred even by those that 
view it as a civil contract. According to the Hindu Sdstrds it is 
more a religious than a secular institution. It is the last of the 
ten sacraments or purifying ceremonies. The Sfistr&s enjoin men 
to marry for the purpose of procreating a son necessary for the 
salvation of his soul. According to our Sfistrds a man may not 
^t all enter into the order of householder, or the married life, but 
may choose to continue a life-long stuclent when he is desirous of 
mohsha or liberation from the necessity of transmigration of souls, 
qr in other words, the necessity of repeated deaths and births. 
But you must hot mistake for life-long students ^11 bachelors. 
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most of wbom do not marry, not because they are averse to the 
pleasures of marriage, but because they are unwilling to take 
upon themselves the responsibilities of conjagal life. These do 
not bear the remotest resemblance to the life-long students that 
are to lead the austere life of real celibacy. 

Marriage in ancient law, and the religioQs principle.— In 
ancient times marriage involved the idea of the transfer of dominion 
over the damsel, from the father to the husband. Slavery, or 
the proprietory right of man over man, was a recognised institution 
limong all ancient nations, and it appears to have owed its origin 
to the patria poiestas or the father's dominion and unlimited 
power over his child. A daughter was an item of property 
belonging to her father who could therefore transfer her by sale, 
gift or other alienation like any other property, and marriage 
consisted in the transfer, in any one of the said modes, of the 
parental dominion over the bride, to the bridegroom who acquired 
by the transaction, the marital dominion over her. Marriage by 
capture was also based on the same principle. The condition of 
a slave, a wife, and a son or daughter, was similar in ancient law^ 
tad founded on the same principle of absolute dependence on the 
one side, and of unlimited power, extending to even tliai of life 
and death, on the other. The earliest and common form of mar- 
riage was the sale of the bride for a price paid to the father by 
the bridegroom. The father's choice in the matter is under such 
circumstances likely to be influenced more by the amount of the 
price offered, than by a consideration of the alliance being bene- 
ficial to the daughter. This purely selfish and secular principle 
became in course of progress^ repugnant to refined feelings, and 
the Hindu sages sought to establish the altruistic and religious 
principle as the only guide for the father's selection, by laying 
down that the free gift, without any other consideration than her 
happiness, of a daughter decked with dress and ornaments, to a 
suitable husband to be found out by him^ is an imperative religi- 
ous duty imposed on the father, — and by condemning the e:^isting 
practice of maiTiage by sale in consideration of the svJJca or 
bride's price, as being unworthy of persons having a sense of 
spiritual responsibility, and a pretension to purity, whose conduct 
should be characterized by higher principles, although that prac- 
tice might be allowed to Sddras among whom purity of conduct 
could not be expected. 

Beli|^ou8 and secular marriages.— Accordingly the Hindu 
sages divided marriages into eight kinds for the purpose of distin« 
guishing those that are approved on account of there being no im- 
proper motive on the part of any person concerned in them and are 
therefore declared to be religious, from those that are condemned 
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on some ground or other, and are therefore disapproved and pro- 
nounced to be irreligious. In the marriage called Br&hma, the 
father or other guardian of the bride has to make a gift of the 
damsel adorned with dress and ornaments to a bachelor versed in 
the Birahma or Yeda, and of good character, who is to be sought 
out and invited by the guardian. In the Daiva marriage the 
damsel is given to a person who officiates as a priest in a sacrifice 
performed by the father, in lieu of the Dakshina or fee due to the 
priest ; it is inferior to the Brahma, because the fnther derives a 
benefit, which being a spiritual one is not deemed reprehensible. 
Still inferior is the iCrsha marriage in which the bridegroom makes 
a present of a pair of kine to the bride's fatlier, which is accepted 
for religious purpose only, otherwise the marriage must be called 
Asura described below. Another kind of approved marriage is 
called Pr^japatya which does not materially differ from the 
Brdhma, but in which the bridegroom appears to be the suitor 
for maiTiage and he may not be bachelor, and in which the gift is 
made with the condition that ^' you two be partners for secular and 
religious duties/* These are the four kinds of marriage, the male 
issue of which confers special spiritual benefit on the ancestors. 

The four disapproved and censured kinds of marriage are 
the G^ndharva, the Asura, the B&kshasa, and the Pais&cha. The 
Gandharva marriage, which is not disapproved by some sages, 
appears to be the union of a man and a woman by their 
mutual desire, and to be effected by consummation ; this seems 
to be inconsistent with the father's patria potestas over the 
damsel, and it appears to relate either to cases where a damsel 
had no guardian, or to cases where consummation by mutual 
desire had already taken place, and the law requires tliat the 
father should give his assent to the daughter's marriage with the 
man. The .^sura marriage amounted to a sale of the daughter : 
the Sulka or the bride's price was the moving consideration for 
the gift by the father, of the daughter in marriage. The 
Bdkshasa was marriage by forcible capture. The Paisacha mar« 
riage was the most reprehensible as being marriage of a girl by a 
roan who had committed the crime of ravishing her either when 
asleep or when made drunk by administering intoxicating drug, 
Tou must not think that this is an instance in which fraud is 
legalized by Hindu law ; the real explanation appears to be that 
chastity and single-hnsbandedness were valued most, and so the 
Hindu law prpvided that the ravisher should marry the deflowered 
damseU It appears, therefore, that the Gfindharva, tlie B^kshasa 
and the Paitdcha marriage were preceded and caused by sexual 
intercourse, in the first case with the consent of the girl, in the 
second by force, and in the third by fraud. The Asura and the 
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Gindharva 9eem to resemble respectivelj tbe Co'emptio and the 
Vans in Roman law which, however, positively forbade the Paisacha 
marriage. 

The Hipdu ideal of marriage is^ that it is a holy union for 
the performance of religious duties; hence, where the sexual 
pleasure is the predominant idea in the mind of a party to it, it 
is disapproved and is condemned as a secular marriage, as distiu: 
guished from that in which the religious element prevails. The 
custom of marriage of girls before puberty proves that the idea 
of sexual pleasure is not associated with the holy nuptial rite of 
tbe Hindus. Tbe legal consequences of the approved and the 
condemned marriages, are different ; a wife married in an approved 
form becomes a Patnij but one espoused in tbe disapproved form 
does not become a Patni. According to tbe Mitfikshard a Patn^^ 
or tlie lawfully wedded wife, or tbe indispensable associate for 
religion, becomes bis sapinda, and may become his beir, and her 
husband also may become her heir : whereas a wife who i^ 
married in a disapproved form, and consequently does not become 
Patnif does not become her busband's sapinda^ and cannot inherit 
from ber husband, nor can he inherit from her. 

It should be remarked that these eight kinds of marriage are 
not really eight different/orm« of marriage, as tbey are loosely 
called ; the form appears to be tbe same in all cases except per- 
haps in the Gdndbarva and tbe Eaksbasa, namely, the gift and 
acceptance of tbe damsel, coupled with religious rites whicb are 
necessary and more multiplied in the approved ones. This form 
of gift and acceptance seems to be observed even by Christians^ 
among whom it is undoubtedly a survival. 

Deflmtion of marriage, and marriage without consent- 
Marriage is defined by Baghunandana to be the acceptance by the 
bridegroom, of tbe bride, constituting her his wife. The bride is 
not, in one sense, a real party to the marriage which is a transac- 
tion between tbe bridegroom and her guardian, in which she is 
the subject of the gift. The expression ' bride's marriage ' is said 
to be a figurative one. Tbe Hindu law vests the girl .absolutely 
in her parents and guardians by whom the contract of her mar- 
riage is made, and her consent or non-consent is not taken into 
consideration at all : 21 B.S., 29. According to tbe sages a man 
has to choose a damsel agreeable to himself for his wife, and the 
lowest age for his marriage is twenty-four. But contrary to the 
Sdstrds a custom has grown up according to which marriages are 
negotiated by thp guardians of the bridegrooms and are celebrated 
at an earlier age; and excepting in a few instances, the real 
parties to the marriage see each other for the first time, when 
tbey are actually passing through the ceremony of wedlock. But 



Digitized by VjOOQIC 



nevertheless it is an indisputable fact that in the majority of in-- 
stances Hindu marriageSt though thus contracted, do not prove to 
be unhappy ones. 

Justification of marriage without consent.— There are many 
persons who being dazzled and blinded by the material civiliza- 
tion and the political greatness of the European nations^ consi- 
der their social institutions to be superior to those prevalent 
amongst the Hindus whose political degradation is attributed by 
them to the assumed inherent inferiority of their social organiza- 
tion and also of their religion. Marriage by mutual consent of 
grown up men and women is what prevails among the Christian 
nations of Europe, and is on that account thought to be the most 
qivilized and proper form ; whereas the contrary is the rule in 
India, which is tiierefore taken to be a barbarous usage and an 
evil of a grave character. The Hindus, however, say that when 
you cannot have your mother and father, your brother and sister^ 
or any other relation, according to your choice, why then should 
you have a wife or a husband according to your own choice ? If 
all other dear and near relations are yours without your choice^ 
you mijy ns well have a wife or a husband dear to you though 
chosen by others ; and this is conclusively proved by what you 
find in Hindu society. The alleged superiority again of marriage 
by mutual consent, is negatived by the fact of there being so 
iliaDy divorces and separations, showing that union by choice i& 
not the condition of the happiness of married life. As for politi- 
cal greatness and degradation, there are pious men who would say 
that the height of the political greatness of a nation is often the 
measure of the depth of its religious degradation ; for the attain- 
ment of worldly prosperity by one nation is frequently accom- 
plished at the expense of others, and, therefore, by transgressing 
the rules of religion. 

Early marriage of Hindu girls, father's duty.— It is a reli- 
gious duty imposed by the Hindu Sastrds upon the father or 
oth^r guardian of a damsel, that she should be disposed of in 
marriage at a tender age not earlier than the eighth year, bui 
before the signs of puberty make their appearance. The reason 
of the rule appears to be three-fold. The first is, — that marriage 
should be contracted from a sense of religious duty, and not^ 
jFrom a desire of sexual pleasure, and so the immediate gratificatioi^ 
of it is made impossiblet The second is,<»that by marriage a girl 
becomes pot only the partner in life of her husband, but becomes 
a member of the joint family to which her husband belongs ; and 
jbbat, therefore, being admitted into the family at a tender age 
when her mind and character are yet unformed, and placed 
fimidst the associations and peculiarities of the family of hei^ 
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busbancl, slie becomes assimilated to it, upon which she is, as it 
were, engrafted, in the same way as a member born in it. The 
third reason is the anxiety felt by the Hindu legislators for secur- 
ing the chastity of females, which is the foundation of the 
happiness of home, of the belief in the reality of the family tie 
And relationship, and of the mutual love and affection of the 
relations towards each other based thereon, which are so promi- 
nent in Hindu society. The two strongest propensities to which 
man in common with the lower animals is subject, are the desire 
for food and the desire for offspring. With the first he is born, 
and the second manifests itself later on at a certain stage of 
development : and marriage of a damsel before that age is strictly 
enjoined, so that her mind may be concentrated on her husband 
-alone as the means for the gratification of that appetite. And it 
cannot but be admitted that in the generality of cases the attach* 
ment that grows up between the husband and the wife is of the 
strongest kind, and the devotion of Hindu wives to their husbands 
is unparalleled. 

It should, however, be particularly noticed that while the 
Hindu sages enjoin the early marriage of females, they do at the 
same time, condemn in the strongest terms, the premature con- 
summation of the same. (Text No, 13.) 

I have already told you that according to modern practice 
even the bridegroom is a mere passive agent in marriage. Our 
Sistrds, however, appear to lay down that he should be a free 
agent in this matter, and contract it at a mature age when he is 
in a position to fully understand the responsibilities of conjugal 
life. 

Early marriage such as at present prevails in our society is 
considered as an evil by many * educated' Hindus. Some con- 
demn the early marriage of females on the ground that it may 
lead to premature consummation. Others disapprove of early 
marriage of the young men that are prosecuting their studies as 
students. They do really condemn the modern practice in so far 
as it is contrary to the Sdstrfis. 

Objections to two ndes of marriage^ considered.— Exception, 
however, is taken to the two rules of the Sdstrds, the first of 
which imposes the duty on the father or other guardian of girls, 
of providing them with suitable husbands before puberty ; and 
the second of which enjoins all men to enter into matrimony. 

The objection to the first rule has arisen from the fact that 
the observance of the rule entails ruin upon fathers of daughters 
in consequence of the heavy expenditure they are competed to 
incur in disposing of their daughters in marriage. A most per- 
nicious custom has been growing up in our society according to 
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which bridegrooms are becoming marketable things, and extor- 
tionate demands are made by their guardians, that are to be 
satisfied by the bride's father in order to bring about the mar- 
riage. The custom owes its origin to the vanity of the Calcutta 
people, but it is gradually extending its mischievous influence 
over the MufEasil. It is detrimental to the best interests of the 
Hindu community, and directly or remotely it afEects every 
member of Hindu society, not excepting those that blinded by a 
short-sighted policy believe themselves to be gainers. Tbe good 
sense of the Hindu community seems to have left them altoge- 
ther, as in a matter of such vital importance to their society 
they do not exert themselves and make any efforts to put down* 
the growth of this reprehensible custom. 

The objection to the second rule is of a very serious charac- 
ter. By the contact with Western civilization the ideas regard- 
ing comforts have expanded amongst all classes of people,. 
^ educated ' or not ; the simplicity in the habits of Bindu life 
is passing away ; and marriage is almost come to be regarded 
as a luxury^ its responsibilities having become heavier than before. 
To the early and improvident marriages is attributed the want of 
self-respect, self-reliance, independence and enterprising spirit, 
that, in one sense^ characterises the Hindus, and that is thought 
to have led to their present political degradation. 

The Hindu civilization and the Western civilization are- 
different in character and somewhat opposed to each other. The 
western civilization is directed to tbe promotion of the happiness 
and prosperity in this world, of the people of the different 
localities respectively, that constitute different political states. 
Whereas Hindu civilization is directed to the attainment of 
happiness in the next world in the true sense of the term. For 
according to the Christian belief, their next world is not to 
commence until doomsday ; while according to the Hindu belief, 
it commences immediately after death, when the human soul 
attains liberation or eternal beatitude, or assumes another 
heavenly or earthly body, according to its merits or demerits^ 
The Hindus are therefore more religious than worldly. Self- 
abnegation, self-sacrifice and self-humiliation are necessary for 
the attainment of their religious aspiration, and the passiveness, 
the mildness, the tenderness and the dependent spirit of the 
Hindus, are the effects of their institutions moulded in a way 
calculated to subserve that purpose. 

The great question, therefore, relates to the summum honutn^ 
and the mode of its attainment, and the continuance of our 
institutions depends upon its solution, or rather upon the belief 
in this respect. 
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It cannot but be admitted^ however, that the rule itself is 
required by the law of nature, and non-compliance with it is 
attended with illegitimacy and yarious other vices. 

The questions relating to Hindu marriage may be dealt 
-with under five heads, namely, (1) prohibited degrees for mar- 
riage, (2) intermarriage between different castes, (3) guardianship 
in marriage and betrothal (4) ceremonies effecting marriage, ana 
{5) legal consequences of marriage. 



PROHIBITED DEGREES. 

Principles of prohibited relationship for marriage.— The 
principles on which marriage is prohibited are discussed in 
Bentham's Theory of Legislation. The joint family system, which 
is a cherished institution of the Hindus, and which is the normal 
<3ondition of their society, accounts for the prohibition by the 
Hindu sages, of marriage between larger number of relations than 
by other systems of jurisprudence. Tbere are strong physiologi- 
cal reasons in support of the rules of Hindu law on this subject ; 
and the same social reasons that render it necessary to forbid the 
marriage between brothers and sisters, would justify the prohibi- 
tion of marriage between relations that may be members of a 
joint Hindu family. Those relations that are called to live to- 
gether in the greatest intimacy from their birth, as well as those, 
one of whom stands in loco parentis to the other, should not be 
allowed to entertain the idea of marrying each other, and an 
insurmountable barrier between their nuptial union should be 
raised in the form of legal prohibition, so that the belief in the 
chastity of young girls, that powerful attraction to marriage, 
may be maintained unshaken. The Hindu legislators, however, 
ure so anxious to secure the foundation of this belief, that they 
ordain it to be an imperative religious duty of the father and the 
like relations, to dispose of damsels in marriage before the signs 
of puberty make their appearance, so that there might not be the 
shadow of a doubt in that respect. 

Sages on prohibited degrees. — I have already told you that 
the different sages have laid down different rules on the subject 
of prohibited degrees for marriage (p. 45). Most of their texts 
are given at the commencement of this chapter. (See Texts 
Nos. 1-10). On a perusal of these you will perceive the divergence 
between them; Manu prohibits the largest number, while 
Pathlnasi the smallest. There is another important respect in 
-which Manu and Sumantu differ from the other sages, namely, 
that the former prohibit the same number of degrees on both the 
father's and the mother's side, whereas the others forbid a larger 
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number on the father's than on the mother's side : the former 
tiew appears to be agreeable to popular feelings and in accordance 
with the actual practice. Another point deserves special notice, 
namely, that the language of Manu's text clearly shows that the 
rule propounded by him is recommendatory in character ; and the 
actual usages of marriage, prevalent, in various localities and 
among divers tribes, prove the rales propounded by all the sages 
to be of that character. 

Mit&kshari on prohibited connection for marriage.— I have 
already given you the substance of the comments made by the 
Mitdkshard upon the texts of Yajnavalkya on this subject (pp. 
48, 44), while discussing the definition of the term Bandhu, But 
I think it necessary to give some details in the present connection. 
The Mitakshar& says that the qualification that the bride should 
be noU'Sapinda applies to all castes, for the sapinda relationship 
exists everywhere : but the qualification that she shall not belong 
to the same gotra and pravara applies only to the three (regener- 
ate) tribes ; although the Kshatriyas and the Vaisyas have no 
gotras of their own, and therefore no pravaras, yet (in their case) 
the gotras and the pravaras of their priests are to be understood ; 
in support of this a text of Asvaldyana is cited, and then the 
Mitakshard goes on to say that the status of wife does not arise 
(among regenerate tribes) should the bride be a sapinda or samdna- 
gotra or samdna-pravara : but the status of wife does arise although 
she may be diseased or the like, for there is only inconsistency 
with perceptible reasons (in the case of the marriage of a damsel 
having the other disqualifications mentioned in Tajnavalkya's 
texts, such as disease.) Then the Mitdkshard observes that as the 
qualification that the bride shall be non-sopinda, i.e., non-relation, 
is too wide, according to the meaning of the word sapinda already 
explained, namely, a connection through the same body, therefore 
Tfijnavalkya has added, — " beyond the fifth and the seventh from 
the mother and the father respectively," And then goes on to 
explain this passage in the following manner : — 

" The purport is, that sapinda relationship ceases beyond the 
fifth from the mother, i.e., in the mother's line, and beyond 
the seventh from the father,'^ i.e., in the father's line; hence, 
although the word sapinda by its etymological import applies to 
all relations, yet it is restricted in its signification like the word 
pankaja (the derivative meaning of which is " growing in the 
mud,'' but which by usage, means a lotus, being a species of its 
primary import), &c. ; accordingly the six (ascendants) beginning 
with the father are sapindas, as also the six (descendants) begin- 
ning with the son, the man himself being the seventh : in the case 
also of divergence of the line, the counting shall be made until the 
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serentli, includingr l^im from whom tlie line diverges {i.e.y a colla- 
teral within the sixth degree of descent, from an ancestor within 
the sixtli deerree in ascent, is a sapinda) ; thus is the computation 
to be made in all cases (of contemplated marriage). Accordingly, 
it is to be understood that the fifth from the mother is she who is- 
(the fifth) in the line of descent from (any ancestor up to) the fifth 
ancestor (and counting such ancestor as one degree) — in the com- 
putation, beginning with tlie mother (and counting her and the 
propositus as two degrees), of the mother's father, paternal grand- 
father, and the like : similarly, the seventh from the father is she 
who is (the seventh) in the line of descent from (any ancestor up 
to) the seventh ancestor (and counting such ancestor as one 
degree) — in the computation, beginning with the father (and 
counting him and the propositus as one degree each), of the 
father's father, and the like: thus in marriage, two sisters, a 
sister and a brother, and a fraternal niece and a paternal uncle, 
are taken to be two branches by reason of the descent of the twa 
from a common ancestor (from whom computation of the degrees 
is to be made among their descendants). 

" As for what is said by Yasistha, namely — * may marry the 
fifth and the seventh from the mother and the father respec- 
tively,* — and by Paithlnasi, namely, - * beyond the third from the 
mother and the fifth from the father;' — these should be taken 
to intend the prohibition of the nearer degrees indicated therein 
and not to allow the espousal of the nearer degrees expressed in 
them; for, thus the conflict between all the Smritis may be 
removed. 

^^ This again should be understood to be applicable to those 
of the same caste. But there is a different rule when the caste 
is different ; thus Sankha ordains : — * If there be many sprung 
from one (but) of separate soil, (or) of separate birth ; they are> 
of one pinda, (but) of separate impurity, and ih^ pinda exists in 
three.' — ' Sprung from one' means, sprung from the same Brdh- 
mana or the like father ; ^ of separate soil,' means born of wivea 
belonging to different castes ; * of separate birth,' means, born 
of different wives belonging to the same caste ; ^ they are of one 
pinda* i.e., sapinda ; ' but of separate impurity,' — the separate 
impurity will be explained in the Chapter on Impurity ; * the 
pinda exists in three,' means, sapinda relationship extends to 
three degrees only." 

From the foregoing comments of the Mit&kshar& it appears 
to follow that the six ancestors on the father's side and four on 
the mother's, may be traced through^ males or females, or both ; 
for, although the Sanskrit word for degree is purusha which also 
means a male, yet it cannot on that account be contended that 
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the lines must pass through the males onlj, inasmuch as in eom^ 
puting the five degrees on the mother's side, the mother is taken 
as one degree or jmntsAa ; and I have already told jou that the 
downward lines from each of the ancestors may pass through 
males or females. indifiEerently. Hence the maternal relations of 
the paternal as well as the maternal grandfather, and of the 
paternal great-grandfather appear to be prohibited by the above 
rule of iayindoi, relationship for marriage. 

Let us now see what the later commentators say on the 
subject. 

Later commentators on prohibited degrees. — ^The rules re- 
garding prohibited degrees, extracted from the foregoing texts 
of the sages, by Baglmnandana in his Udv&hatattva, a treatise 
said to be respected in Bengal, are to be found in Dr. Banerji's 
valuable Tagore Lectures on the subject (pages 60-67). The 
same rules are reiterated by Kamalakara Bhatta, the author of the 
Nirnaya-sindhu which is said to be an authority in' the Benares 
School. 

The rules contained in these works may be summarised as 
follows : 

I. A man cannot marry a girl of the same qoiva or 'pravara. 
This rule is called exogamy. This rule does not apply to thd 
Sddras who are said to have no qoira% of their own ; but it applies 
to the Eshatriyas and the Yaisyas, although it is alleged that 
neither have they any goiva of their own. The goWa% of thes^ 
three inferior castes are said to be those of the Gurus or precep* 
tors or the priests of their ancestors. 

II. A man cannot marry a girl who is a cognate relation of 
any of the following descriptions : 

(a) If she is within the seventh degree in descent from the 
father or from any of his six male ancestors in the male line^ 
namely, the paternal grandfather and so forth. 

(6) If she is within the fifth degree in descent from th^ 
maternal grandfather or from any of his four paternal ancestor^ 
in the male line. 

(c) If she is within the seventh degree in descent from the 
father's bandhus or from any of their six ancestors, through whom 
the girl is related. 

(d) If she is within the fifth degree in descent from the 
mother's bandhus or from any of their four ancestors, through 
whom the girl is related. 

IIL A man cannot marry certain damsels though there is' 
no consanguine relationship between them. They are the step- 
mother's sister, her brother's daughter, and his daughter's daugh* 
ter ; the paternal uncle's wife's sister, and the wife's sister's 
5 
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daughter, and the pi^eceptor's daugliter. This rule appears to be 
of moral oWi^tion only, since it is not respected. Accordingly, it 
has been held that a marriage between a Hindu and the daughter 
^f his wife's sister is valid : Bagav v. Jaya, 20 M.S., 283. 

The second rule is somewhat complicated. The following 
diagram will enable you to understand witliout difficulty, those 
that are prohibited by this rule, especially by clauses (c) and (ri). 
Ft Fif 

p Fu Fn 

f 6 Fio Fm f« 

I'll 

f* Fg Fu Fi9 

L ' I I 

J^ Fg Fu Fi8 

D Ft M D Si D Fjs M D gf 

Bl Fi Bg Bs B' M B" B'" 

P 

P is the bridegroom. F^ to F^ are his seven paternal ances- 
tors in the male line ; Fg to F^^ a^® ^^^ father's five maternal 
ancestors in the male line ; Fj^ to F^^ are his mother's five pa- 
ternal ancestors in the male line ; Fj^ to F20 are his mother's 
three maternal ancestors in the male line ; Bj, Bg and B3 are his 
father's bandhm ; and B', B" and B'" are his mother's handhus. 

The damsels that are prohibited to a man by the second rule 
are those that are within the seventh degi'ee in descent from F^ 
to F12, from Bi, Bj, and Bg and from Si ; and that are within the 
fifth degree in descent from Fig toF^o, ^om B', B'' and B''', and 
from S2» 

To this rule there is an exception, namely, that a girl, though 
within the seventh or fifth degree as above described, may be 
taken in marriage if she is removed by three gotrasy or in other 
words, by two intervening gotras, so tliat there must be four 
different gotras in the line of relationship including those of the 
bridegroom and the bride ; but according to some, five such gotras 
are necessary. This shows that the lines of descent from the 
ancestors may pass through females only, who are transferred by 
marriage to different gotras. 

Observations on the above rules. — Upon a careful study and 
eonsideration of the above rules, the texts from which they are 
deduced, and the reasons by which they are supported, the 
following observations suggest themselves : — 

1. The Brdhmanical commentators say, as I have already 
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told you, that the Eshatrijas, the Yaisyas and the Stidras have 
no gotroB of their own, and that the gotras thej have, are those of 
the preceptors or priests of their ancestors ^ yet they maintain that 
the Kshatrnras and the Yaisyas cannot marry within their gotrasj 
bat the Sddras can ; although the reason assigned in support of 
this distinction, does not appear to be a cogent one* 

2. In construing the texts (Nos. 1-7) prohibiting certain 
number of degrees on the mother's and on the father's side, the 
later commentators restrict the counting of the upward degrees 
to the male line of the paternal male ancestors only, of both the 
mother and the father, as in the first and the third line in the 
^bove diagram ; although in counting the descendants of each of 
those ancestors, they admit that the lines of descent may pass 
through both males and females indifferently, but no reason is 
assigned for drawing this distinction. They then deduce the 
prohibition of the relations indicated by the second and the 
fourth line of ancestors in the above diagram, by putting a forced 
^construction on the text (No. 5) of N&rada, which ordains that a 
girl within the seventh and the fifth from among the handhus or 
relations on the father's and the mother's side respectively, is not 
fit for marriage, — by taking the word handhu in that text in the 
limited sense of certain cognates enumerated in a particular text 
(Mit. 2, 6, J 3) although there cannot be the slightest doubt that 
N&rada intended by that text to mean and include all the prohi- 
bited degrees both agnates and cognates. 

The truth seems to be that the later commentators found 
practical difficulty in avoiding all the damsels, coming within the 
rule, by counting the upward degrees through botu male and 
female ancestors without distinction ; so they thought it desirable 
that the descendants of the four lines of ancestors given in the 
above diagram should only be prohibited, and accordingly they 
put their own peculiar construction upon the texts for supporting 
their foregone conclusion. 

8. That the later commentators count the number of degrees 
from the mother and the father respectively, by excluding the 
wopositiis and also the mother as shown in the 1st, the 2nd and 
the 3rd line of the diagram, while the Mit&ksharfi counts from 
the propositus by including him as one degree, and also the 
mother as one degree. 

4. That the seventh and the fifth descendants of the father's 
and the mother's bandht^s respectively are prohibited ; and they 
are the ninth and the seventh respectively, from the nearest com- 
mon ancestor : but there is no reason for this special rule. 

5. That the sixth and the seventh descendants of F^ to F12 
who are P's father's maternal ancestors, are prohibited to P, but 
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not to his father throagh whom they are related to P ; or in 
other words, those relations of the father are not sapindas to him 
for the purpose of marriage^ and yet they are sapindas to his 
son, — a monstrous proposition sought to be explained by what is 
called ** the analogy of the f rog*s leap *' which is* beyond the 
comprehension of human beings save the narrow-minded and 
speculative Sanskrit writers of the dark age of Mahomedan 
India. 

6. That there is no reciprocity ; for, P cannot espouse many 
damsels, whose brothers, however, may, according to the above 
rule, marry P's sister, and vice versd. This appears to be opposed 
to the popular notion according to which, A may marry B's sister, 
if B may marry A's sister. There is no reason why a larger 
number of degrees should be prohibited on the father's than on 
the mother's side, so far as relationship is concerned : for, the 
human body, says the Garbha-Upanishad, consists of six parts, of 
which three, namely, bone, sinew and marrow are derived from the 
father, and three, namely, skin, flesh and blood, from the mother. 

7. That marriages do, often, take place in contravention of 
these rules even among those who would follow the same, by 
reason of the ignorance of distant relationship, owing to the 
difficulty in tracing out the relationship at the present time when 
people induced by the sense of security to life and property, 
enjoyed under the British rule, set up permanent dwelling houses 
in places distant from their ancestral homes, where they reside 
for the practice of any profession or calling, or for service. 

These roles not all followed in practice.— I have already told 
you that these rules are not followed in practice. Different 
usages prevail among different tribes and in different localities. 
There is so much divergence between the sages as well as between 
the commentators on this subject, that it would not be safe to 
enforce their views as binding rules of conduct. The rule prohi- 
biting marriage within the same gotra, which appears to be follow- 
ed by the Brdhmanas in all places, is, however, too extensive, but 
it was laid down at a time when there appears to have been a local 
union of the families having the same gotra and pravara. When 
this rule does not apply to Sddras, there is no reason why it 
should apply to the Kshatriyas and the Yaisyas, as these three 
tribes stand on the same footing in this .respect, if what the 
commentators say be correct. The Bengal Kayasthas, however, 
follow this rule in practice, and do not marry within their gotra^ 
although they are supposed to be Sudras, by reason of their ob- 
servance of some usages prescribed for the latter. It would seem 
reasonable that the legal rule of prohibited degrees for marriage 
cannot be different for different castes: hence, it would follow 
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that what is valid' marriage among the Sddras is also valid even 
among the Brahmanas, notwithstanding special rules to the 
contrary, which should be treated as Laws of Honour, the viola- 
tion of which will not invalidate the marriage, but will simply 
lower the position of the transgressor: (see text No. 6). It is 
useless to discuss this point at. length, as the rules are not followed 
in practice, by all. 

Custom contrary to Smritis.— In Madras there is a custom 
prevailing even among the Bi^hmanas, of marriage of a man with 
his maternal nucleus and paternal aunt's daughter. There is a 
text of the Sruti (text No. 9) in support of this custom, and the 
instance of Arjuna's marriage with Subhadr£, his maternal uncle's 
daughter, forms an well known precedent. This custom appears 
to be observed by Kshatriyas in many places. It prevails among 
the families owning impartible Bajes in the Jungle Mahals of West 
Bengal, that claim to be Kshatriyas. The reason for this laxity 
has already been stated. It should be noticed that for the purpose 
of marriage there is no sapinda relationaliip between cognates, 
where or among whom this custom prevails. 

The practical rule of prohibited degrees—for our courts to 
follow, is, as I have already told you (p. 46), to pronounce a mairiage 
to be valid, which has been celebrated in the presence, and with 
the presumed assent, of the relatives and the caste-people. 



INTERMAREIAGE BETWEEN DIFFERENT CASTES. 

The Cast^ system— is the peculiar social organisation of the 
Hindus. There being no rational principle upon which the here- 
ditary caste system, irrespective of qualifications, could be based, 
it is generally represented by comparatively modern writers of the 
Br^hmanical class who are most interested in maintaining it, to 
be a divine institution existing from the beginning of creation. 
But the sacred books contain no uniform or consistent account of 
its origin : the various accounts of it given by the difEerent works 
of ancient Sanskrit literature, you will find, collected together 
with considerable research by Dr. Muir in the first volume of his 
Sanskrit Texts. 

In some of the Pur^nns, castes are described as coeval with 
ci'eation ; while there are others which say that ofiginally there 
was but one caste which became multiplied in the Treta or third 
age of the world owing to deterioration of men. The Mahdbha- 
rata categorically asserts that at first there was no distinction of 
classes, but that these have subsequently arisen out of differences 
of character and occupation ; and that the title of a person to 
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recognition as Brabmana depends not on heredity, but on posses- 
sion of superior merits .— 

'^ t ^^ «C%e[ -^ V%^ W ^ ^niPlF* n 

iraa^-if i?%^ ^ ^ ^^ left W^ii:?^ R 

^' Yudbisthira said, be is ordained to be a Br&hmaoa in whom 
are found truthfulness, charity, forgiveness, uprightness, harm- 
lessnesB, austerity and compassion. 

** The serpent said, but O Yudbisthira even in Sudras (are 
found) truthfulness, charity, absence of wrath, barmlessness, 
tenderness to living beings and compassion. 

" Yudbisthira replied, If in a Sddra (by birth) the character- 
istic (of BrShmanas) exists, and in a twice-born (by birth) the 
same does not exist, then the Sddra (by birth) should not be 
(regarded) a Sddra, nor the Brdhmana (by birth) a Brdhmana : 
he is ordained O Serpent ! a Brabmana in whom is observed the 
characteristic, and he in whom the same does not exist must be 
called a Sddra, &c. '* — Ajagara-parva, ch. 180. 

The Bbdgavata Pnr&na called also Srimat-Bhdgavata assigns 
different natural dispositions and qualities to the four castes, and 
assumes them to be hereditary, as a general rule, but concludes by 
asserting the possession of the dispositions and the qualities to be 
the sole test of the caste of individuals, thus, — 

which means, — "Whatever (dispositions and qualities) have been 
described as the distinctive mfirk indicative of the caste of a man, 
if the same are found also in another (i.e., in a person of a 
different caste by birth), then he shall be designated by that very 
caste (wbicb is indicated by the qualities, and not by the caste of 
his descent.)'^ 
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This view that qualification is the test of caste, is indicated* 
in several other passages of this work, one of which is as fol« 
lows, — 

which means,—" Tlie three Vedas are not fit to be heard bj 
females^ Sddras, and dvija'-bandhus,'* ^.e•, male relations of the 
twice-born, or in other words, those males that are descended from 
the twice-born, bat are not themselves so bj qualifications. 

There are also many passages in the Smritis, indicating the 
possession, by a man, of superior qualities to be necessary for his 
being a member of the Bi*dhmana caste in which he is born, and ^ 
laying down that for certain conduct a Brdhmana shall be reduced 
to the position of Siidras. The converse case of a person of in- 
ferior caste being admitted to the superior rank by reason of 
endowment of good qualities, appears to be laid down in a few 
texts which, however, are interpreted by the commentators to be 
applicable to an exceptional case. See Manu x* 64, 65. 

Heredity, therefore, is the rule of caste, subject however to , 
a theoretical exception based upon possession or absence of the 
characteristic qualities. But practically the caste system has 
become hereditary and has lost the principle upon which it seems 
to have originally been founded. 

Twice-born and Sudras. — Tiie Smritis, which have thrust into , 
prominence, this system, divide men into two large classes, namely, ^ 
the Sudras and the Twice-born. The study of the sacred literature . 
forms the principle of this distinction. They ordain that by birth 
all men are alike to Sddras, and the second birth depends on the 
study of the sacred literature. Thus Sankha one of the compilers 
of the Dharma-Sdstras declares, — 

which means, — *' Brihmanas (by birth) are, however, regarded by 
the wise to be equal to Sddras until they are born in the Veda (i.e., 
learn the sacred literature), but after that (i.e., this second birth) 
they are deemed twice-born." 

Passages to the same effect are found in most of the codes, 
according to which the recognition of the title of the Twice-born 
to superiority over the Sddras depends upon acquisition of the know- 
ledge of the Vedas. 

Oaste not peacefully established.— The caste system does not 
appear to have been peacefully established, in so far as regarded* 
the division of the Twice-born into three castes, namely, Brflimanay 
Kshatriya $nd Vaisya t the Brdhmanical pretension to superiority: 
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Was resented bj the Eshatrijas from tlie first, when tlie Brali- 
lianas iippear to liave been compelled to admit into, their class 
Yisvdmitra and his clan who, according to them, had been! 
Eshatrijas before^ The exa^^gerat^d story of Parasnrdma the 
Brahmanical hero extirpating the Kshatriya race thrice seven 
times, and the anecdote of Bdma the Eshatrija prince defeating 
that hero, proves the continuation of the antagonism between 
the two castes, wliich is deprecated by Manu (ix, 822) who advised 
them to. cultivate friendly feeling towards each other, not perhaps 
tin til after the propagatioh of Buddhism by a Kshatriya prince, 
ihculcatihg equality of ' men, and so striking at the root of the 
caste system. This compelled the Brdhmanas to reduce their 
pretensions by promulgating the Tdntrikism wliich was a com- 
pVomise between the Brahmanism or caste, and the' Buddhism. 
By their intellectual superiority and monopoly of the Sanskrit 
literature they have, hOweVer, succeeded, by fair means or foul, to 
n&aintain their ascendancy to some extent. What turn the system 
will take, is yet to be seen, now that the people have been eman- 
cipated by the benign Britilsh rule, from tlie religious, moral and 
intellectual thraldom under which they used to labour before. 

The number of castes.T-I^ is s^i<i that there were originally 
four castes, namely, Brdhmana, Kshatriya, Vaisya and Sddra; 
but subsequently the various mixed castes have come into exist- 
ehce by either intermarriage or illicit connection between them 
and their issue in all sorts of combination, so that we find a distinct 
ckste for each occupation which is said to be its'own. This rather 
l^ads to the conclusion that most of these mi,xed castes must have 
been in existence when the system was introduced, if the occupa- 
tions be taken to be the guide. 

It sliould, however, be observed that having regard to the 
differences of character and occupation, the. members of every 
political society are divisible into four classes corresponding to the 
four castes of the Hindus. Those distinguished by intellectuality, 
learning and religion are the real leaders of society. Next in 
importance are persons forming the royar class or the warriors on 
vf hom the safety and the very existence of the state depends, and 
who are characterized by physical agility, courage, administrative 
capacity and intelligence. Then come those concerned in the 
production of wealth by agriculture, trade, and so forth, requiring 
intelligence and a lower standard of morality. And lastly, the 
labourers serving the preceding classes or practising the mechanical 
at similar arts, distinguished by their capacity for physical labour, 
and spirit of dependence. The virtues and qualities requisite for 
4i8tinction in these occupations, as well as their importance to 
society are taken into consideration for fixing, the relative rank of 



Digitized by VjOOQIC 



73 

the four classes; and the common story of tbeir origin is nothing 
more than an allegory representing society, and its different classes 
of members, as one human body and its limbs respectively. The 
fact tbat there ai'e as many castes as there are occupations proves 
the origin of the institution. The explanation of the mixed classes 
by supposing them to be the issue of intermarriage appears to be a 
play of imagination : where tlie abstract qualities of any two of 
the four tribes, were thought requisite for filling a particular 
occupation, persons following that occupation were supposed to be 
descended from the offspring of an intermarriage or illicit connec- 
tion between a man of the one tribe and a woman of the other. 
Thus the Ambasthas or the members of the physician caste of 
Bengal are imagined to be a mixed caste sprung from the issue of 
a Brdhmana father and aVaisya mother: a physician resembles a 
firdhmana in his general culture and learning, and also a Vaisya 
inasmuch as he does in a manner trade with his learning, and so 
the class is fancied to be mixed of the said two tribes, the worse 
quality being supposed to be derived from the mother and the 
better from the father. The number of castes appears to have 
increased with the increase of occupations, in the course of pro- 
gress ; for, later writers enumerate many that are not mentioned 
in the earlier works, and they describe the origin of the new castes 
according to their fancy. 

It should be here remarked that the Sddras are not now the 
lowest class, as is generally supposed ;for,.all the mixed castes that 
are deemed to be descended from the issue of a superior mother 
and an inferior father, are ranked beneath the Sudras. The 
latest Sanskrit writers on castes say that pure Sudras as well as 
Kshatriyas and Yaisyas have become extinct. The reason of this 
assertion seems to be that these Brdhmanical writers do not wish 
to have two other twice-born castes possessed of privileges like 
themselves; and as regards Sddras, many castes which they 
riepresent to be mixed ones, appear from their occupations to be» 
long to the. Stidi'a tribe ; but the policy pursued by these BrShmanas 
for the purpose of maintaining their own superiority to all, appears 
to have been to multiply and subdivide castes in such a manner 
that each of these, though inferior to the sacerdotal class, may 
deem itself superior to some others, so that the vanity of that 
caste might be satisfied to some extent. For, although the rank of 
the four pure tribes is in the order in. which they have been 
enumerated, yet it is difficult to ascertain the exact position of 
manyiof the so-called mixed castes in the order regai*ding the rela- 
tive rank of castes, having regard to the various combinations of 
tribes,, which the Brdhmanical imagination gives in describing 
their origin : thus the sense of humiliation which may be felt by 
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a caste at the idea of being inferior to the Brfihmana and the like 
caste, is compensated by the conceit created by the notion of that 
caste itself being superior to others. 

Sages, and Hitikshari and Ddyabh&ga on intermarriafire.— 
The account of the origin of the mixed castes, as given by Manu 
and other sages, shows that there were many of them, that sprung 
from sexual connection between inferior men and superior women. 
But while denting with marriage, the sages lay down that marriage 
between persons of the same caste is preferable, and they also 
recognise marriage between a woman of an inferior caste and a 
man of a superior ca»te to be valid ; but they do not say anything 
about the marriage between an inferior man and a superior woman. 
There are, on the contrary, passagres in the Smritis, providingr 
punishment for a man having sexual intercourse with a woman of 
a superior class. Thus they do, by implication, prohibit inter- 
marriage between a man of an inferior tribe and a woman of a 
superior tribe. 

The Mitdkshard and the D&yabh&ga, the two treatises of 
paramount authority in the two schools respectively, appear to take 
the same view: for, partition of heritage between sons of a man 
by his wiveft of the same and tlie inferior tribes, is dealt with by the 
former in Chapter I, Section 8, and by the latter in Chapter IX. 
The Mitdkshard also deals with intermarriage in the Acbdra 
Kfinda while dealing with marriage. 

It should be noticed, however, that these works take into 
consideration only the four original tribes and not the mixed i 
castes, while they deal with intermarriage or partition. 

It should, however, he observed that these prohibitions ap- 
pear to be of moral obligation only ; hence, although marriage of 
an inferior man with a superior woman may be disapproved and 
condemned still if such a marriage does in fact take place, the 
same must be regarded valid as between the parties to it, and the 
issue legitimate. They may be excommunicated, and excluded 
from inheritance of their relations, (Dayabhaga, XI, 2, 9) : but as 
between themselves the relationship of husband and wife, and of 
parent and child must be held legitimate and there must also be 
reciprocal heritable right among themselves, — there being no 
authority for pronouncing the marriage to be invalid, however, 
reprehensible the same may be represented to be. 

Prohibition of intermarriage by latest commentators. — ^The 
latest commentators Baghunandana and EamaMkf^ra, howerer, 
prohibit intermarriage between the different tribes, upon the 
authority of some passages in the minor Pur&nas, enumerating 
practices that should be avoided in the Kali age ; (See p. 6). But 
in this respect they differ from the two leading Treatises and 
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tbe Smritis^ wbicb recognize the lawfulness of marriage between 
a man of a superior tribe and a woman of an inferior tribe. And 
their view appears to be adopted by tbe Calcutta Higb Court 
which held that a marriage of a Dome Br^bmana with a girl of 
the Haree caste is invalid , if not sanctioned by local usage t 
Melaram v. Thannooramy 9 W.B., 552, 

Different subdivisions of the same caste.— There is no text 
of Hindu law prohibiting an intermarriage of persons belonging 
to the different subdivisions of tbe same tribe or vama. A prac- 
tice, howeyer, has grown up, and intermarriages between the 
different subdivisions of the same tribe do not now take place,, 
although there is no legal bar to the same. For instance, there ia 
no connvbivm between the Bdrenda, tbe Bddhfja and the Yaidika 
subdivisions of tbe Bengal Brahmanas, nor between the Bangaja,. 
the UttararBddhfya, the Bfirendra and the Dakshina-Bddbiya 
Kfiyasthas of Bengal. It is extremely doubtful whether such 
practice or custom may be the foundation of a rule of law, such 
as will justify a Court of Justice in declaring an intermarriage in 
fact to be invalid, when it is not prohibited either by the sages- 
or by the commentators. In the Madras case of Inderun v. 
Bamaswamy^ 18 M.I. A., 141 = 12 W.R, P.C., 41, the Privy Council 
has upheld an intermarriage between two different subdivisiona 
of the Stidra tribe. In the case of Narain Dhara, 1 C.S., 1, there 
is one passage in the judgment from which it may be inferred 
that a contrary view of the law was taken. In that case the 
question was, whether from tbe fact that a man of tbe Kaibarta 
class and a woman of the Tanti class lived as husband and wife 
for a period of twenty years, a marriage in fact could be presumed 
to have taken place between them. And it was held that it could 
not, inasmuch as tbe foundation of such a presumption was want- 
ing in that case ; for, the parties being members of two different 
subdivisions of tbe Sddra tribe, between whom there is in practice 
no intermarriage, the court could not think it a fact likely to have 
happened. It was not intended to be laid down that an intermarriage 
in fact, between different subdivisions of the same tribe is legally 
invalid ; nor did that question arise for decision on the facts of that 
case. It has, however, been clearly laid down in the case of Upoma 
V. Sholaramy 15 C.S., 708, that such intermarriage is valid. 

It 0hould be remarked, however, that what were taken in 
those cases to be different subdivisions of the Stidra tribe, are 
represented by the latest writers to be mixed castes. 

I may mention to you that in the Eastern Districts such aa 
Sylhet atid Tippera, there is a custom of intermarriage between 
the Yaidyas and the Efiyasthas, as well as between tbe Kdyasthaa 
and the Shahoos. 
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Ouardianship in marriage. 

Hiilda law does not contemplate marriage of males in their 
infancy, and so there is no rule regarding guardianship in their 
marriage. According to Hindu law a^ man attains majority after 
the completion of the fifteenth year,, and this rule is unaffected 
by the Majority Act, so far as marriage is concerned ; so a young 
man of that age is sui juri8\B,nd may be taken to act for himself 
as regards his marriage. 

But the Sastras enjoin early marriage of girls, and rules are 
laid down relating to Guardianship in their marriage. See Texts 
Nos. 14-16, supraf p. 54* 

On a consideration of the texts of Vishnu, Yajnavalkya and 
Narada cited above, Raghunandana places the maternal grand- 
father and the maternal uncle before the mother; But the 
author of the Mitdkshard has adopted the rule laid down in the 
above text of Yajnavalkya, without any such addition, probably 
because cognates are not much thought of in that School. It is 
worthy of notice that the mother, who; is the nearest natural 
guardian, holds the last place in the above order, although she 
may, after the death of her husband, give away her son in adop* 
tion which affects the interests of the boy given, to the same 
extent as marriage does those of a girl. There. are some reported 
cases showing that a differeni^e does often arise between the mother 
and the paternal relations of a girl with respect' to her marriage. 

In a case of dispute before marriage between the paternal and 
the maternal relations for guardianship to dispose of a girl in 
marriage, the Court as representing the Sovereign and as such 
being the Supreme Guardian, may impose terms upon the rela- 
tion having the right, for the benefit of the girl^ who should not, 
however, be forced into a marriage odious to her : Shridhur v. 
Hiralaly U B.H.y 480. 

The above texts, however, appear rather to impose a moral 
duty on the illations in the order they have been enumerated, 
enjoining them to provide a suitable match for a girl before her 
puberty, than to Lay down such a strict rule of priority between 
them as might invalidate a marriage that has actually taken place 
but not under the superintendence of a relation who, under the 
circumstances, is the guardian indicated by the above rule. This 
appears to follow from what both Raghunandana and Eamalakara 
say, namely, that if the betrothal of a girl is made by her father 
who is of unsound mind, and thereupon a marriage is celebrated 
with the usual ceremonies, then the fact of the father's insanity 
cannot render the marriage invalid. 

This view of the law on this point, has, subject to certain 
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salutary exceptions, been taken by Justices Norris and GliosL ip 
the case of Brindaban v. Chundra, 12 C.8., 140, in which the 
paternal uncle of a girl impugned the validity of her marriage 
celebrated by her mother. Their Lordships lay down the law 
thus : — ^^Tbere can be no doubt that the uncle of the girl had a 
right in preference to the mother, under the Hindu laws, to give 
the girl away in marriage, but the mother, the natural guardian^ 
having given her away, and the marriage having not been procur* 
ed by fraud or force, the doctrine of factum valet would apply, 
provided, of course, that the marriage was performed with all the 
necessary ceremonies/* 

Having regard to the fact that amongst the respectable 
Hindus it would be difficult to find a man willing to marry a girl 
who has already passed through the ceremonies of marriage with 
another man, no marriage should be set aside even in a suit by 
the girPs father, only upon the ground that it took place without 
bis consent or against his will. For, the sacrament of the mar- 
riage rite has the effect of causing the status of wife, unless the 
same has been defiled by fraud or. force. This view has been 
adopted by all the High Courts, and the texts relating to guardian- 
ship have been pronounced to be directory and not mandatory r 
See Venkata v. Bangay 14 M.S., 316; Ghazi v. Sukru^ 19 A.S., 
515; and Mulchand v. Bhudia, 22 B.S., 812. Accordingly in a 
case where the mother of a girl married her in disobedience of the 
order of a Civil Court directing her to make over the girl to her 
paternal uncle for the purpose of getting her married, it was held 
by the Bombay High Court that the principle of factum valet 
applied : neither the disobedience of the Court's order, nor the 
disregard of the preferable claim of the male relations would 
invalidate the marriage : Bai v. Moti, 22 B.S., 509. But the case 
may be different when a second ceremony of marriage with 
another man has already taken place, at the instance of the proper 
guardian, which is possible among low castes, and there is a dispute 
between the two husbands ; for, then the Court may take into con- 
sideration which of the two marriages is more beneficial to the girU 

BetrothaL — Marriages are preceded by contracts of betrothal 
made in more or less solemn form by the guardians of the parties 
to them. But these contracts of betrothal are not considered to 
be binding or irrevocable, so as to be capable of specific perform- 
ance : Chmput v. Eajani, 24 W.R., 207=1 C.S,, 74, But damages 
may be claimed and awarded for the breach thereof : Purshotam 
V. Purshotam, 21 B.S., 23, 

Ceremonies. 

I need not enter, in detail, into the numerous ceremonies 
that are generally observed in marriage, as most of you are aware 
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^f them, having passed through the same. But tlie question that 
•strikes a lawyer is. What ceremonies are essential for the comple- 
tion of marriage? The necessary ceremonies appear to be the 
formal gift and acceptance, arid the performance of the nuptial 
Homa called Kusandik^ which is vicariously performed in the case 
•of the Stidnis. It has been held that the Vriddhi-Srfiddha is not 
«n essential ceremony ; and that if it be proved that the mother 
made a gift of the bride, and that the nuptial rites were recited 
by the priest, it ought to be presumed that the marriage was good 
in law and that all the necessary ceremonies were performed. 
•(See Brindabun v. Chundra^ 12 C.S., 140). In this case the per- 
formance of the ceremony of saptapadirgamana or walking seven 
steps, was not proved. If the performance of some of the cere- 
monies usually observed on the occasion of marriage, be proved, a 
presumption should be drawn that the marriage has been duly 
completed : Bat v. Moti, 22 B.S., 509. 

It should be observed here that religious ceremonies do not 
appear to be performed or deemed necessary in the re-marriage 
of women who are either widows, or relinquished, deserted or 
released, by their living husbands {Jukni Y^'Parhati, 19 C.S., 627 ; 
Viray. Rudra, 8 M.S., 440), prevalent amongst the lower castes in 
all parts of India, under the name of shunga or aagai in Bengal, 
karao in the North- West, and pat or ndtra in Bombay. These 
marriages are instances of the Gdndharva form, as they take place 
l)y consent of the bride who is presumably a grown up woman. 
But some customary secular ceremony is performed, such as 
exchange of garland of flowers, or the putting by the man of a 
red mark of vermillion on the forehead of the bride^ in the 
presence of assembled friends and relations (Bissuram v. Empress^ 
^ C.L.R., 410) ; and some ceremony is necessary, otherwise it 
would be difficult to distinguish Odndharva marriage from concu- 
binage (3 A.S., 738). The Gfindharva marriage does not seem to be 
obsolete, as it was thought in this case. The Madras High Court 
has held that in order to constitute a valid marriage in the Gdn- 
dharva form, nuptial rites are essential : Brinda v. Badha, 12 M.S., 
72. But in practice, some secular ceremony only is observed in the 
man*iages of widows in the Odndharva form, among lower classes. 

Marriage complete without consummation.-— According to 
Hindu law marriage is a sacrament, and in a religious point of 
view, it causes a permanent indissoluble union of the husband 
and wife, extending to the next world ; and when it has been 
solemnized with the essential rites prescribed for matrimony 
the status of husband and wife arises, and the marriage is com- 
plete and binding, although it may not be followed by consumma- 
tion at all : Administrator v. Ananda, 9 M.S.) 466. 
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Legal Consequences. 

Gaardianship.—Tlie effect of marriage is to place the wife 
under the control of the husband, who is entitled to the custody 
of her person when she is minor, even in preference to her father, 
(17 C*S., 298). So, when the husband dies and the wife is a 
minor, her deceased husband's relations are entitled to be her 
guardian in preference to her paternal relations: {Khtidirain v. 
Bonwariy 16 C.S., 584). But the husband's reversionary heir who 
is interested in determining her life, should not be appointed the 
guardian of her person. 

Maintenance, residence, ftc— Although the conjugal relation 
is based upon a contract of either the parties to the marriage or 
their guardians, the rights and the duties of the married couple 
do not arise from any implied contract, but are annexed by law 
to the connubial relation as its incidents. The wife is bound to 
reside with the husband wherever he may choose to live. The 
fact of the husband having another wife will not relieve her from 
that duty : nothing short of habitual cruelty or ill-treatment* will 
justify her to leave her husband's house and reside elsewhere. 
(SUanath v. S. Haimabati, 24 W.R., 377). The duty which the 
Hindu law imposes on a wife to reside with her husband, wherever 
he may choose to reside, is a legal and not merely moral 
duty. An ante-nuptial agreement on the pai*t of the husband 
that he will never be at liberty to remove his wife from her 
paternal abode, would defeat that rule of Hindu law, and is in- 
valid on that ground, as well as on the ground that it is opposed 
to public policy : Tekait v. Basantay 28 O.S., 761* Obedience and 
conjugal fidelity to the husband are duties at all times required 
of the wife, who is not absolved from marital obligation by 
apostacy (18 C.8., 264). 

The husband is bound to maintain the wife^ to provide a 
suitable place for her residence, and to live with her. 

In the absence of any breach of conjugal duties, the wife is 
entitled to the right of maintenance against the husband person- 
ally so long as he is alive, and against his estate after his death. 
But if the wife resides in her father's house against the will of 
the husband and without sufficient cause, she cannot claim main- 
tenance from her husband. 

But when the husband habitually treats the wife with cruelty 
and such violence as to create serious apprehension for her personal 
safety, she is justified in leaving her husband's protection and is 
entitled to separate maintenance from him. (Matangini v. Jogen- 
dray 19 C.S., 84). 

If either party is guilty of a breach of the marital duties, the 
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other party may institute a suit against the former for the 
restitution of conjugal rights : Surya v. Kaliy 28 C.S., 37. 

According to Hindu law as well as to many other systems of 
law, the husband and wife become one person by marriage* 
Many legal consequences are annexed to this theory of unity of 
person. Amongst the Hindus this unity is now confined to reli* 
gious purposes, and does not generally extend to civil matters. 
The wife can bold separate property, she may enter into a con- 
tract with any person and even with her husband, ^nd may sue 
and be sued in her own name. But the theory that the wife is 
half the body of her husband, has an important bearing on several 
points of Hindu law. 

Agreeably to the Penal Code the husband or the wife doe^ 
not become guilty of the offence of harbouring an offender by 
screening each other. » 

Remarriage of women.— The Hindu sages provide single- 
busbandedness us the most approved mode of life for women ; 
the females that seek religious merit, must not, according to 
them, ever think of a second husband. But while the Hindu 
lawgivers thrust into prominence the said high ideal of conjugal 
duty for women influenced by religious and spiritual aspirations, 
they do, at the same time, recognize, under certain circumstances, 
remarriage of women that are impelled by inclination. 

Even when her first husband is alive, a woman is allowed 
to remarry, should she be abandoned by her first husband for 
adultery or any other cause, or he be not heard of for a certain 
period, or adopt a religious order, or be impotent, or become 
outcasted. Thus Ndrada (xii, 97) and Parasara (iv., 27) say: — 

which means, — *^ Another husband is ordained for women in 
five calamities, namely, if the husband be unheard of, or be dead, 
or adopt a religious order, or be impotent, or become outcasted." 
The usage of remarriage of women during the lifetime of their 
first husband is found to be observed by some low castes, amongst 
whom the first marriage is dissolved either by a decision of the 
caste Punchayety or by the husband's ehhar chithi or letter of 
release granted to the wife, who may then contract sagai or 
niJca marriage with another man: Jukni v. Empress, 19 C.S.j 
627. 

Widows.-— The Smritis appear to provide three alternative 
conditions for widows, namely: (1) sutteeism or concremation 
with the deceased husband's body, (2) life of asceticism ; or (3) 
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remarriage. The first has been abolished by British legislation^ 
The ascetic life is the alternative adopted by the females of 
respectable castes, so that amongst them remarriage of women 
came to be regarded as illegal^ although it has all along prevailed 
among the lowest castes. It did accordingly become necessary 
to pass the Act XY of 1856 for legalizing the remarriage of 
Hindu widows belonging to the higher castes, among whom it 
had become, and still is, obsolete. This statute should properly 
be called after the name of the late Pandit Iswara Chandra 
Yidyasagara to whom it owed its origin and who framed its 
provisions. * 

Justification of rule against widow marriage. — The Hindu 
sages recommend that the widows should live a life of austerities, 
and they disapprove of remarriage of women. This recommen- 
dation has been adopted as a rule of conduct by the women of 
the higher castes, and the rule is justified on the following 
grounds : (1) Women as constituted by nature, can control and 
repress the sexual propensity, but men cannot ; (2) the number 
of women is larger than men ; (3) there are, no doubt, young 
widows in Hindu society, but there are not old maids, such as there 
are in European society ; (4) the Hindu system is characterized 
by justice and equity to women who are all once married, and 
they must blame their ill-luck but not society should they lose 
their husband ; (5) the boasted liberty of widows in European 
society in this respect, is accompanied by grave injustice to other 
females who are on that account compelled to live as lifelong 
spinsters, whose compulsory single condition moves not the vain 
philanthropists weeping for Hindu widows ; (6) remarriage of 
women undermines the foundation of female chastity, which 
is the sine qua non of the bond, peace and happiness of home ; 
(7) the utility of the institution should be tested by the good 
secured to the whole society, for the well-being and welfare of 
which, individual interests are often sacrificed. 

Polygamy. — The Hindu law permits a man to have more 
wives than one at the same time, although it recommends mono- 
gamy as the best form of conjugal life. This recommendation 
has practically been adopted by the Hindus, and monogamy is 
the general rule, though there are solitary instances of polygamy. 
Tiiere are various reasons for and against polygamy which is 
sought to be interdicted by legislation deemed by some as the 
panacea for all evils in India. The Hindu institutions are found- 
ed on the requirements of the diversified human nature and con- 
dition, and ought not to be lightly interfered with, at the instance 
of persons distinguished by egotistic sentimentalism and spirit 
of intolerance. It is far better that those men of property, that 
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areimipelled . bj incKnation, should take the responsibility of 
openly having several wives than that they should secretly 
contract as many left-banded marriages as they please. The 
modern legal distinction between public and private character 
lends only an external whitewash to the social structure of modern 
times. As to feelings of women, evidence is not wanting that 
there are females enjoying the liberty conferred on them by 
Western civilization, who would rather have a half or a quarter 
of a husband than none at all. 
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CHAPTER IV. 

ADOPTION. 

ORIGINAL TEXTS. 

1. A Br&hmana on being born becomes a debtor in three 
obligations ; to tke Bishis (who are propoanders of the sacred 
books) for studentship (to peruse the same) ; to the gods, for 
sacrifices ; to the ancestors, for progeny : he is free from the 
^ebts, who has son, who has performed sacrifices, and who has 
studied the Vedas. — Bevelation. 

MpLiitn^yfwr ^n^ tt^ in%^ ft%ipr?5r v^ ^T^firfir ^m 

JS€f^ ^f^tt^ ^?TOcr ^g^^^^TJ?t ^TcJ ?^^ II ^ft^: I 

2. A son sprang from the virile seed and the uterine blood 
is an effect whereof the mother and the father are the cause ; 
ihe mother and the father are, therefore, competent to give, sell, 
or disown him ; but an only son should neither be given nor 
adeepted ; for, he is intended for continuing the lineage of the 
ancestors ; but a woman should neither give nor accept a son 
without the permission of the husband. One desirous of adopt- 
ing a son should after having invited his relations, informed the 
king, and performed in the dwelling-house the Vydhriti-Homa, 
take one whose kinsmen are not unknown or one who is a near 
kinsman. But if a doubt arises (as to the caste), then the 
adopted son whose kinsmen are unknown, should be set apart 
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like a Sildra ; f or, it is well-known that by one man j are saved. 
If after he has been adopted an aurasa or real legitimate son be- 
born, then the Dattaka shall obtain a fourth share. — ^Vasishtha. 

V^umx g wi ^^> ^ f^' ^^nptrpn i 

3. The aurasa or real legitimate son is one begotten (by 
the man himself) on the lawfully wedded wife : equal to him is 
the appointed daughter's son : the Kshetraja or appointed wife's 
son is one begotten on a wife by a kinsman or any other (ap- 
pointed to raise issue) : the Giidhhaja or adulterous wife's son 
is a son secretly begotten on a wife : the Kdnina or damsePs 
son is a son born of an unmarried daughter, and deemed the son 
of his maternal grandfather : the Paunarbhava or twice-married 
woman's son is one born of a twice-married woman, whether her 
first marriage was consummated or not : the Dattaka son is a son 
whom the mother or the father gives in adoption : the Krita or 
purchased son is one who is sold (for adoption) by the mother 
and the father : the Kritrima or son made is one who is adopted 
by the man himself : the Svayandatta or self-given son is one who 
gives himself: the Sahoddhaja or pregnant bride's son is one who 
is in the womb of his mother when she is married : and the 
Apaviddha or deserted son is one who is abandoned (by his^ 
parents) and adopted as a son.— Yajnavalkya 2, 128. 
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4* A son equal in caste and affectionately disposed whom his 
«nother or father (or both) give with water at a time of calamity^ 
is known as the Dattrima (=Dattaka) son. A son equal in caste, 
competent to discriminate between merit and demerit^ and endaed 
with filial virtues^ who is adopted (by the man himself), is known 
:as the Kritrima son. — Manu ix, 168-169. 

ftcTT IS^^ TW^ ^w^^ ^^ ^t^ gi? I 
^^wj ^twL ^'nrf^T ^ra^n^ mf^ I 

«n[fp 9fi5^ ^l^ifd iR^cJ ^^% fr ^J I 

5. By a sonless person only, should always a substitute 
of a son be anxiously made, for the sake of funeral oblations, 
libations of water, and obsequial rite. If the father sees the face 
of a living son after birth, he transfers the debts to him, and 
attains immortality. As soon as a son is born the father be^comes 
absolved from the debts to ancestors ; on that day he acquires 
purity, since the son saves from the infernal regions. Many sons 
are to be secured, if even one may go to Gya, or celebrate the 
horse-sacrifice or dedicate a Nila bull. — Atri. 

6. But in particular places the religious merit is endless, 
it is inexhaustible in a Sr&ddha at Gayd, and in death and the 
like at Praydga (or concourse of the Ganges and the Jumna.) 
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All those sages sing and proclaim the following verse, — *' Many 
^ons should be secured, possessed of good character and endowed 
with virtue : if amongst them all, even one goes to Gya, and^ if 
having arrived at Gya perform the Si^ddha, the ancestors being 
saved by the same attain the highest state/^ — Usanas. 

^^ ^^%§T ^W ^ ^€^ ^^^^^ 11 *^'^f^- I 

7, All the ancestors apprehending fear of the infernal 
regions are desirous that that son who will go to Gya will become 
our saviour. Many sons should be secured if even one may go to 
Gya, perform the horse-sacrifice or dedicate the Nila bull.— 
Yrihaspati. 

8* This is almost the same as the second verse of Yrihaspati* 

•1 1 ^TO^^ s^r^ijrat M{^^^ ^'ii\ y^R^f^j I 

9. By a sonless person, should any description of son be 
anxiously made, for the sake of funeral oblations, libations of 
water, and obsequial rite, as well as for the celebrity of name. — 
Cited in the Dattaka-mlmdns& as a text of Manu. 

\* I 'CiDiJ ^[^'f ^ff^fe ^BWWI^ ll^fffe I 

f^^x l^ar© ^9m ini#^ ^ft^ i^ i 

10. If the father sees the face of the living son on birth, 
be transfers the debt to the son, and attains immortality. It has 
been revealed that endless are the heavenly regions for those 
having male issue, but there is no heavenly region for a sonles» 
man.— Yasishtha. 
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IL The adopted son is Bofc to take away (with him when he 
is passing from the family of his birth to that of adoption) ^ the 
Chtra and the Riktha of the progenitor j the Pinda is follower of 
the Gotra and the Riktha, the Swadhfi (or spiritual food) goes away 
absolutely from the giver. — Manu ix^ 142. 

Ootra is generally rendered into family^ but it means here, 
*^ the status of being the son :" Riktha means wealthy but it 
means here property to which the right of the male issue arises 
by birth, or to which the right of the boy has already arisen. 

Sir William Jones, however, translated the first line of this 
text thus, — " A given son must never daim the family and estate 
of his natural father,'' and this version has been accepted by the 
translators of Sanskrit works on law^ in which this text is cited* 
But this version is inaccurate and misleading. 

^RTJ^fl^ ¥^^^ ITS 'q^nTT^iRs^f^s || i?^:, £ I \H,^\<* « 

12. The self-existent Manu has declared twelve sons of men : 
of these six become members of the Ootra and coparceners, and six 
become members of the Ootra but not coparceners. The aurasa or 
true legitimate son, the appointed wife's son, the Dattaka, the 
Eiritrima or son made, the secretly begotten son of the wife, and 
the deserted son— these six become coparceners and members of the 
Ootra t the maiden daughter's son, the pregnant bride's son, the 
purchased son, likewise the twice-married woman's son, the self- 
given son, and the son by a Sudra wife, — these six become members 
of the Ootra but not coparceners. — Manu, 9, 158-160. 



ADOPTION. 

Sons in ancient law. — The usage of adoption is the survival of. 
an archaic institution based upon the principle of slavery, where- 
by a man might be the subject of dominion or proprietory right, 
and might be bought and sold, or given and accepted, or relin- 
quished, like the lower animals. The above text of Yasisbtha 
shows that children were absolutely under the power of the father 
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who could give, sell or disown them. The patria potestas of the 
Bomah law in its earlier stage famishes us with a true conception 
of the father's unlimited power over children in primitive society. 
Marriage in ancient law, consisted in transfer of the father's 
dominion over the damsel to the husband. Lifelong subjection 
was the condition of women who were under the dominion of 
either the father or the husband or their relations. Male children, 
however, became eui juris on tbe death of the father and the like 
paternal ancestors. 

A careful consideration of the descriptions of the twelve 
kinds of sons will give an idea of the primitive conception of 
family relationship. The aurasa or a son begotten by a man on 
his own wife is what is now understood by the term son. But 
the Kshetraja or appointed wife's son was a son begotten on one 
man's wife by another man who was appointed by the husband or 
his kinsmen for that purpose. This resembles the usage of 
levirate prevalent among the Jews (see the Bible, Book of Euth, 
and Deuteronomy xxv, 5-8.) The son so produced became the 
son of the woman's husband. So also was a son whom a wife 
secretly brought forth by adultery, this son called Gddhhaja 
became the son of the woman's husband. A son born of an 
unmarried daughter became the son of the maternal grandfather. 
The pervading principle appears to have been that a wife and a 
maiden daughter belonged respectively to the husband and the 
father, and a son born of them belonged to their owner in the 
same way as a calf produced by a cow becomes the property of the 
owner of that cow. So was the putrikd-putra or a son of an 
appointed, daughter who was given in marriage to the bridegroom, 
with the condition that the son born of her would belong to her 
fathel*^ the marriage in such a case did not operate as a transfer 
of dominion over the damsel, from the father to the husband. 
Similarly the child in the womb of the pregnant bride was 
transferred by marriage to the bridegroom. The son of a twice- 
married woman is now deemed aurasa or real legitimate son, but 
he is separately enumerated, as remarriage of women was dis- 
approved by the sages. A man became the father of these seven 
descriptions of child by the operation of ancient law. It should 
be observed here that although the Smritis purport to give the 
above classification of sons, it must necessarily include daughters 
as well. 

Then come the five descriptions of sons by adoption, viz.^ 
the Dattaka and the Krita are sons given or sold respectively 
by their parents to a man who takes the boy for affiliating him 
as a son. The Kritrima and tbe Svayandatta are the sons made 
and self-given, they are destitute of parents and therefore sui juris 
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and free to dispose of themselves, they become the sons of the 
adopter with their own consent, the difference between them being; 
that in the case of the Kritrima or son made the offer comes from 
the adopter, while in the • case of the self-given son the offer is 
made bj him. An apaviddha or deserted son is one who'is 
abandoned or disowned by his parents and is adopted by a person 
as his son ; this is like the appropriation by the finder of a thing 
without an owner. 

The above description of the divers kinds of sons recognized 
in ancient times, discloses that sexual relation was very loose, 
and chastity of women was not valued. The relation of husband 
and wife, of father and son, and of master and slave, appears 
to have involved the idea of absolute power on the one hand, and 
abject subjection on the other, or of the one being the property 
of the other. Procreation by the father was not a necessary 
element in the conception of sonship. 

The hankering after sons, proved by the recognition of the 
different kinds of sons, appears to have owed its origin to the 
exigencies of primitive society composed of families governed 
by patriarchal chiefs. In the unsettled state of tribal Govern- 
ment in early times, the number of male members capable of 
bearing arms was of special importance; and the same cause 
that enhanced the value of sons operated to lower the position 
of women as well as of men labouring under bodily disability 
or infirnaity such as blindness. 

Doctrine of spiritual benefit. — ^The Hindu society appears 
to have been civilized by means of religious influence. India 
is the land of religion, where all conceivable systems of theologi- 
cal doctrines arose and are still prevalent, ranging from poly- 
theism to monotheism and from Sfinkhya atheism to Vedantik 
pantheism. It has no place in the political history of the world, 
but holds the most prominent position in its intellectual and 
religious history. 

It is erroneous to suppose that the law of adoption owed its 
origin to the doctrine of spiritual benefit conferred by sons. You 
cannot associate the sacred name of religion with practices based 
upon immorality and looseness of sexual relation : there is no 
system of religion known, that countenances an institution partly 
founded on adultery, seduction and lust. The Hindu religion 
which is moulded on asceticism, is least likely to sanction the 
immoral usages relating to several descriptions of sons recogrnized 
by ancient society. As regards ancestor-worship upon which the 
erroneous view is founded, its ritual shows that that ceremony is 
performed not so much for the purpose of conferring any benefits on 
the ancestors, as for the purpose of receiving benefits from them. 
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On the contrary, the doctrine of spiritual benefit seems to 
have been invoked for the purpose of discouraging the institution 
of subsidiary sons. The Hindu sages who are the propounders of 
the Smritis or Codes of Hindu law, appear to have introduced 
the doctrine of spiritual benefit derived from male issue, with the 
view.of suppressing the laxity of marriage union, the looseness of 
sexual morality, the institution of subsidiary sons, and the 
improper exercise of patria potestas. They endeavoured to impart 
a sacred character to marriage, to impress the importance of female 
chastity, to discourage the immoral usages of affiliation, and to 
ameliorate the condition of sons and wives over whom the pater 
familias had absolute dominion extending to the power of life and 
death. 

If you carefully read the passages of the Smritis, extolling' 
the importance of sons in a spiritual point of view, you will find, 
that they relate primarily to the real legitimate sons, and not to 
the secondary sons. In fact the sages divide sons into primary 
and secondary, with a view to mark the superiority of the Aurasa 
or real legitimate son. They also divide the sons into two or 
three groups to show their relative rank : the real legitimate son 
and the appointed daughter's son are declared to hold the highest 
position in a spiritual point of view ; to the sons by adoption is 
assigned a middle rank; while the sons by operation of law, 
owing their origin to adultery, unchastity and looseness of sexual 
relation, are condemned and pronounced to be useless in a spiritual 
point of view. 

Law of adoption simple.— The law of adoption, as propounded 
in the Smritis and explained in the Mitfikshard, the Ddyabhaga 
and similar commentaries respected by the different schools, is 
very simple. But many useless and arbitrary innovations were, 
for the first time, introduced by Nanda Pandit in his treatise on 
adoption, entitled the Dattaka-Mimdns^, composed some time 
after his Vaijayanti a Commentary on the Institutes of Yishnu, 
which was completed in Sambat 1679 = 1623 A.D., or a little over 
a century and a quarter before the establishment of British rule in 
India. There is no cogent reason why the position of a Legislator 
should be accorded to Nanda Pandita a mere Sanskritist without 
law, who had nothing whatever to do with the then government of 
the country, and the novel rules unfairly deduced by him from a 
few texts unnoticed by, if not unknown to, all the authoritative 
commentators most of whom appear to have compiled their works 
under the auspices of reigning Hindu kings — should be inflicted 
upon the Hindus as binding rules of conduct. The adventitious, 
circumstance of the work being translated into English at an 
early period mainly contributed to the notion that it was an 
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authoritative work on adoption, respected all oi^r India ; and tbia 
erroneous view originating with the learnea translator who 
assumed it to be an ancient work, has been often repeated 
without question, though there is abundant evidence in the 
reports of cases and records of customs that its peculiar doctrines 
are not respected in most places. The character of the work 
has only recently been judicially considered by a Full Bench of 
the Allahabad High Court presided by Sir John Edge, the Chief 
Justice, who has in an elaborate and exhaustive judgment dealt 
with the matter and come to the conclusion that the innovations 
introduced by Nanda Pandita should not be followed as binding 
rules. The majority of the judges have concurred in that view, 
but the minority would follow the maxim Communis error fadt 
jus, and bold that the Dattaka-Mimtos& is binding, because it has 
several times been erroneously asserted to be a work of para- 
mount authority on questions of adoption, although there is 
neither reason nor rhyme why it should be so regarded. See 
Bhagwan Sing v. Bhagwan Sing, 17 A.S., 294. The Judicial 
Committee, however, have set aside the view of the majority, and 
upheld that of the minority, for reasons cited at page 33. 

Evidence as to Dattaka-chandrika being a forger^.— I have 
already told you that there is a well-grounded tradition in Bengal, 
that the Dattaka-ghandrika is a literary forgery by one Eagbu- 
mani Yidyabhushana in the false name of Kuvera. The same 
tradition is also stated in the Tagore Lectures on Adoption. But 
with respect to it, a learned judge of the Allahabad High Court 
has made the disparaging remark, that ^^he is not prepared to 
place any value on/' what he erroneously imagines to be, " the 
Btory which'* the Tagore Prof essor " has stated'* (17 A.S., 313). 
Had the learned judge glanced at the reference given at the bottom 
of page 124 of the Tagore Lectures, and procured the book therein 
referred to, he would have found that the tradition was stated in 
1865 A.D., by the greatest Bengali of the present century. How- 
ever, it has, therefore, become necessary to set forth the evidence 
supporting the conclusion that the Dattaka-chandrikfi is a literary 
forgery. The evidence consists of the following : — 

(1) Sutherland the learned translator, believed that thi& 
treatise was not really composed by Kuvera by whom it purports 
to be written, though he was not informed of the real author. 

(2) In 1855 A.D., Pandit Iswara Chandra Vidyasdgara 
published his Disquisition on the Legality of the Ee-marriage of 
Hindu Widows, in both the English and the Bengali languages^ 
and sacceeded in inducing the Legislature to pass the Act XV 
of 1856 for legalizing the re-marriage of Hindu widows. In a 
note appended to the Bengali version of that work he states to the 
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effect,— that Bagbumani Yidjibhtlshana composed the Dattaka- 
<5handrik& under the false name of Kuvera, and did at the same 
iime, make it known by the acrostic in the last sloka that he was 
the real author. (See sixth edition of the Disquisition, page 182)» 

(3) In 1858 A.D., Pandit Bharat Chandra Siromani published 
in the Bengali character the original Dattaka-Mimdnsd. and 
Dattaka-chandrikd with his own Sanskrit Commentary thereon. 
He had been a Hindu-law-officer attached to the District Court of 
Bardwan, and after the abolition of that post, became the Profes- 
sor of Hindu law in the Government Sanskrit College of Calcutta. 
While commenting on the last sloka of the Dattaka-chandrikd 
^see ante p. 21) he says as follow : — 

nJ ^ >» * 

^I4r\4sifv I (See second edition of those works in Deva-nfigari 

character, page 41 of the Dattaka-chandrikd) 

which means, — ** It is a widely known tradition that this is the 
work of Baghumani Vidyabhtishana, it is also a widely known 
tradition that his name is made known in this sloka ; the name 
Eaghumani is given out by the first syllable ot the first foot, the 
last of the second foot, and the first of the third foot, and the last 
^f the fourth foot.*' 

The venerable Pandit, however, adds x^ 'UTO^ T fW% which 
means literally,— ** This to us is distasteful.*' The idea is un- 
doubtedly most painful and humiliating that a learned man like 
Ragliumani was guilty of a literary forgery committed for the 
purpose of perpetrating a fraud upon the court of justice. Assum- 
ing that the Pandit meant to say that " it is not acceptable to 
me," yet tliat does not affect tlie tradition at all. 

(4) The tradition is well-known to all Bengali Pandits pro- 
fessing to be Smdrtas or Hindu lawyers. It is curious that the 
tradition which has all along been so well-known to the Sm&rta 
Pandits is unknown to the English-educated native lawyers 
without Sanskrit. 

(5) In 1863 A.D., when I was a student of the Smriti class 
in the Sanskrit College, I heard it from Pandit Bharat Chandra 
Siromani who also told the names of the parties to the law-suit 
for which the book was fabricated, and other details including 
the objects. 

(6) The tradition is well known to the descendants of the 
litigant parties, of whom the claimant by adoption was to be 
benefited by the book. And I have heard it from that claimant's 



Digitized by VjOOQIC 



93 

9on*£i daughter's, son wbo was a Yakil of the Calcutta High Coart^ 
but is now retired. 

(7) The tradition is well known to the descendants of the 
family to which Baghumani belonged, and I have heard it from 
his brother's great-grandson who also told that Baghumani was 
the Pandit of Colebrooke and was an inhabitant of Bahirgachi in 
the District of Nuddea. 

(8) The case for which the book was fabricated is referred to 
in Sir Francis Macnaghten's Considerations on Hindu Law ; he 
was the counsel for the adopted son, and as he sajs that 
from the law as it was understood at that day, he was certain 
that his client would have been entitled to one-third of the estate, 
had the cause been not settled by the parties themselves, — there* 
fore it is clear that his attention was not drawn to the 
book, according to which his client would have been entitled to 
one-half, insteo^d oi one^thirdy oi the estate. Had the book been 
in existence at the commencement of the litigation, the counsel 
for the adopted son the plaintiff, should undoubtedly have known 
it which is so favourable to his client. The book appears to have 
been forg.ed subsequently, and it did not become necessary to 
invite the counsel's attention to it as the case was settled out 
of Court. The book appears to have been written in the year 
1800 A.D. 

(9) The book is said to be of special authority in Bengal, 
and yet it was altogether unknown to Pandit Jaganndtha Tarka- 
panchdnana, whose digest of Hindu law published in 1796 A.D., 
does nowhere refer to it. 

This is not the only instance of literary forgery of the kind. 
Subsequently in 1882 A.D., some Pandits of the Calcutta Sanskrit 
College gave a Vyavasthi supported by the authority of certain 
Manuscript books, in a case between Jainas. (See 5 Bengal Select 
Eeports, page 826, new edition). Those books were really fabri- 
cated by the Pandits, but the Librarian of the College was 
bribed q^nd the books were placed in the Library, and their names 
entered in the list of booKs contained therein. The plan was 
well designed, but unfortunately for them. Dr. H. H. Wilson the 
then Secretary of the Sanskrit College had in his possession 
another list of the Library books, and the fraud was detected. 
As the Pandits confessed their guilt to Dr. Wilson, the only 
punishment inflicted on them was, that they were deprived of the 
source of income derived from giving Vyavasthds, by an impera- 
tive rule to the effect that the Pandits of the Sanskrit CoU^^e 
shall not, on pain of dismissal, give any Vyavasthd intended to 
be used in a law-suit. The rule has ever since been in force 
and followed. Similar fabrications seem to have been made^ 
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later on, but became unsaccessf al : see Bey y. Dey, 2 Indian 
Jurist, N.S., 24. 

But you must not jump to a general conclusion against the 
Pandits from tbese ' isolated instances. While we find some of 
these heterodox Pandits, who were considered degraded by reason 
of teaching the sacred literature to Europeans or by reason of 
accepting service under them, tempted to deviate from the path 
of rectitude, we also find many orthodox Pandits possessed of 
virtues of a superior order, who are on that account respected as 
gods by the Hindu community. But in these days of Mammon- 
worship^ their number is fast decreasing. 

The object of adoption — is twofold, the one is spiritual and 
the other secular : a son is necessary for the attainment of a 
particular region of heaven, for the performance of ezequial 
rites, and for offering periodically the funeral cakes and the liba- 
tions of water; as well as for the celebrity of name and for 
perpetuation of lineage. The spiritual objects may be obtained 
by a man destitute of male issue through the instrumentality of 
other relations, such as the brother's son. But the secular object 
may be gained only by means of a son real or subsidiary. A man 
again that aims at moksha or liberation from transmigration of 
the soul, does not require a son and cannot adopt one. 

Dattaka and Kritrima. — The Dattaka and the Kritrima are 
the only forms of adoption which are now recognized by our 
Courts. Of these the Dattaka is said to be in force everywhere, 
and the Eritrima, confined to Mithila only. The Eritrima form, 
however, appears to be prevalent in many districts in Northern 
India if not also in Deccan* 

Putriki-pntra. — It is most natural that a person destitute 
of male issue^ should desire to give to a grandson by daughter 
the position of male issue. The appointed daughter's son is not 
regarded by Manu as a secondary son, but is deemed by him as a 
kind of real son. This form of adoption appears to prevail in the 
North- Western Provinces, and neighbouring districts. The 
Talukdars of Oudh submitted a petition to Government for 
recognising the appointed daughter's son ; and accordingly in the 
Oudh Estates Act ^^ son of a daughter treated in all respects as 
one's own son" is declared to be heir, in default of male issue. 
This sort of affiliation appears to be most desirable and perfectly 
consistent with Hindu feelings and sentiments ; there is no reason 
why it should not be held valid, when actually made by a Hindu. 

Sahodha and Paunarbhava — ^The pregnant bride's son and 
the twice-married woman's son are both recognised at the present 
day, but they are deemed as aurasa or real legitimate son, and 
not as secondary or subsidiary sons. However it is thus clear 
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that tbe opinion of the authors of the two treatises on adoption 
is not respected in this respect. 

Division of subjects* — L Dattaka^ II. Kritrima and other 
forms. « t 

The subject of the Dattaka adoption may be discussed under 
five heads : (1) who may adopt, (2) who may give away in adop 
tion, (3) who may be given and taken in adoption, (4) what 
ceremonies are necessary, and (5) what is its effect on the status 

^* Dattaka: who may adopt. 

Capacity of Males. — A consideration of the definitions of twelve 
kinds of sons, will show that there could not be any restriction as 
to the number of subsidiary sons in early times, for a man could 
have a subsidiary son even against his will. There are passages 
of law, however, which recommend that a man who is destitute 
of son should make a substitute of son, which evidently discour* 
a^es adoption by a man having an aurasa or real legitimate son. 
While commenting on these, Nanda Pandita concedes that a man 
may adopt a son with the consent of an existing aurasa son. 
This recommendation has now been converted into an imperative 
rule, and its operation has been extended by the Privy Council in 
the case of Bungama v. Atchamay 4 M.I.A., 1, holding that a man 
having an adopted son cannot adopt another. If the attention of 
their Lordships had been drawn to the injunction for securing 
many sons, laid down in Texts Nos. 5-8 and in passages to the 
same effect in other codes, the decision would have been different. 
Bearing in mind that in Hindu law a son's son and a son's son's 
son hold the same position as a son, the result is that a man 
having a real legitimate, or an adopted, son, grandson or great- 
grandson, cannot adopt. 

But the existence of a son in embryo at the time of adoption 
would not invalidate it : Hamm^nt v. Bhim^^ 12 B.S., 105. 

So also the existence of a male descendant who is, by reason 
of any physical, moral, or intellectual defect, excluded from 
inheritance and incapable of conferring spiritual benefit, is no bar 
to adoption. 

For, the status of sonship is constituted by the capacity to 
confer spiritual benefit and by the capacity to inherit, a child who 
is destitute of these capacities is not a son in the eye of the 
Hindu law. 

It would seem therefore that the existence of a son who has 
renounced Hinduism or has, by becoming a ^annyt^s/ or otherwise, 
rendered himself incapable of rendering spiritual service, is no bar 
to adoption. According to Hindu law such a son loses both the 
capacities constituting sonship; although the Lex loci Act has 
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so construed as to deprive the father, of the power of adoption ha 
bad in the circumstancjes under the Hindu law, 

A man having no son by his first wife, marries another in the 
hope of getting a son by the latter. It often happens that the 
first wife herself, wbo has failed to become the mother of a son,, 
makes arrangements for her husband's second marriage and 
induces him to take another wife for the purpose of continuing^ 
the lineage and securing spiritual benefit. Such noble self-sacrifice 
can only be found among Hindu females. However, this second 
marriage also often proves barren ; and then the man has recourse 
to adoption. The most natural and reasonable course for hiin- 
to follow is, to adopt and give a son to each of his two wives, and 
there are many cases of such doable adoption in Bengal. After 
Bangama^s case in which successive adoption of two sons was held 
invalid, the expedient hit upon to evade that ruling was to make 
simultaneous adoption of two sons for two wives, and there have 
been many instances of such adoption in Bengal. But simultane- 
ous adoption was pronounced invalid in several cases, though the 
decision turned upon other grounds and was favourable to the 
adopted sons. But it has, at last, been judicially held invalid in 
the case of Doorga v. Surendra, 12 C.S,, 686, affirmed on appeal 
by the Privy Council, see Surendra v. Doorga^ 19 C.S., 513. 

It is, however, worthy of special remark that notwithstand- 
ing the declaration by our courts of justice, that such adoptions- 
were invalid, the adopted sons have been and are treated by 
Hindu society as sons of their adoptive fathers. This anomaly 
is the effect either of ignorance of the sentiments and usages^ 
of the people, or want of sympathy with the same. It is also 
partly due to the absence of English translation of the texts^ 
of law bearing on the subject, which appear not only to per- 
mit but to enjoin plurality of adopted sons. See texts Nos. 5*8. 

It has been held that a bachelor {Oopal v. Narayan^ 12 B.S.,. 
329) and a widower {Nagappa v. Subba, 2 M.H.C.E., 367), may 
make a valid adoption. In these cases a difficulty arises as to 
who should be deemed the maternal grand^aires of the boy 
adopted. 

It has also been held that a minor may^' adopt and give 
authority to his wife to adopt : {Bajendra Y^Sarada, 15 W.R,, 548,. 
and Jummoona v. Bama, 1 C.S., 289). It is. not clear from these 
decisions whether it is sufficient for the competency of a minor 
that he should attain the age of discretion or that he should 
attain the age of majority according to Hindu law, i.e., complete 
the fifteenth year. The validity of adoption by a minor is main- 
tained solely on religious ground, and it is looked upon as a^ 
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purely reli^ioas transaction, not affecting the civil rights of the 
adopter* This view may be quite true in Bengal where it has been 
held that sons acquire no rights to eren the ancestral property 
during the father's lifetime, but it is not so where the Mit&kshar^. 
prevails^ inasmuch as the adopter's civil rights are materially affec- 
.ted by adoption,, for the adoptee becomes the adopter's co-sharer: 
with co-equal rights as regards ancestral property. 

So strong, however, is the sentiment of ladies for the con*; 
tiauation of the family and lineage by adoption, especially in 
those instances in which the extinction of families has been: 
prevented by adoptions, that they take the precaution of having> 
authorities to adopt executed by infants as eoon as they attain 
the age of discretion such as^ twelve or thirteen years, iufavour. 
of their infant wives. They are also made to give verbal per- 
mission to adopt, to their wives in the presence of witnesses. 

A minor in Bengal under the Court of Wards cannot validly 
adopt or give authority to adoptj except with the assent of the 
Lieutenant-Governor, obtained either previously or subsequently. 

Pollution on account of the death or birth of a relation does 
not vitiate an adoption made during it; the secular formalities of 
gift and acceptance may be performed by a person under it, while 
tbe religious part of the ceremony may be delegated to a priest or 
a relation free from impuritj : Santap v. Bangap, 18 M.S., 897 •,: 
LaJcshmi v. Ram, 22 B.8., 590. 

Capacity of females^-^According to the ancient Hindu law 
aS well as to Roman law a woman waSv placed through her whole 
life under the tutory of her husband or his agnates when she 
ceased to be under the paternal power. She was not permitted 
to be 9ui juris at any period of her life. (See Texts, Nos. 17 and 18 
nntSy p. 55). But important rights were conferred on women 
by the Mitdkshard and the D&yabhdga, so as to make their position 
almost equal to that of males, specially as regards the right to 
hold property. A great deal of misconception prejudicial to 
women, often arises from not distinguishing the later develop- 
ment of law from its earlier stages. 

The text of VaTsishtha (an^e, p. 83) provides—" But a woman 
should neither give' nor accept a son except with the permission 
of the husband." ' This text has been very differently construed 
by the different schools. See ante, p. 22. 

Some say that the husband's assent is absolutely necessary 
for an adoption by a woman. Of these again, some assert tliat 
tlie husband's assent must be given at the very time of adoption, 
so that according to them a widow cannot adopt at all. While 
others say that the word " husband" in the above text is illustra- 
tive, it means the tutor or. gi^ardian of the woman, for ike time 

7 

Digitized by VjOOQIC 



98 

being, that is to say, Tvben the husband is alive his assent is 
necessary, and after bis death the assent o£ his agnates who are 
bis widow^s guardians is necessary and sufficient for enabling her 
to adopt* 

There is a third view entertained by some who maintaia that 
adoption by the widow being conducive to the spiritual benefit of 
the sonless husband, his assent is always to be presumed in the 
absence of express prohibition. 

It should be observed that according to those who maintain 
that a widow can adopt with the assent of her husband's kinsman, 
the husband's assent cannot be operative after his death, on the 
ground of his not being the guardian of his widow. But this dis-' 
tinction is not practically observed. 

The doctrines of the different schools, as enforced by our 
courts at the present day are as follows ; 

In Mithila it is absolutely necessary that the husband should 
give his assent at the time of adoption ; therefore a widow cannot 
adopt a dattaka son there. 

In Bengal the husband's express assent is absolutely necessary 
and it is operative after his death, so as to enable a widow to 
make a valid adoption. 

The Bengal doctrine has been applied to cases governed by 
the Benares school. 

In Madras, Bombay and the Punjab a woman may adopt 
either with the husband's assent or with his kinsmen's assent if 
he died without giving any. 

In Bombay widows whose husbands were not members of 
joint family, may also adopt of their own accord without any 
assent of either the husband or his kinsmen. It should be' observed 
that in this case the husband's estate is vested in the widow. 

A Jain a widow also can adopt of her own accord without any 
authority from either the husband or his kinsmen ; the reason 
perhaps is that she becomes absolute owner of her deceased hus- 
band's self-acquired property inherited by her : Sheo v, Dakho, 1 
A,S., 688 ; Manik v. Jagat^ 17 C.S., 518. 

According to what is stated in tbe commentaries, it would 
seem that the widow adopts in her own right, but she being in a 
state of perpetual tutelage, the discretion which she is deemed 
to want is supplied by the Auctoritas of her legal guardian. 
According to some, the husband is the only guardian of a woman 
in the matter of having a son ; while others regard adoption as 
an appointment of an heir and disposition of property, and there- 
fore the assent of the husband's kinsmen whose interests are 
affected, is necessary and sufficient ; there are some again who 
think that the widow inheriting the husband's estate is 
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practically «tti ji^m and is also competent to deal with thd 
property for religious purposes, so she may, of her own accord, 
make a valid adoption which is conducive to the husband^s 
spiritual benefit, and which is an act of self-denial on her part, 
as by it she divests herself of the husband's estate which vests 
in the boy adopted. 

But the modern view regarding woman's capacity to adopt is, 
that she has no. right herself, but that she is deemed to act merely 
as an agent, delegate or representative of her husband, or that 
she is only an instrument through whom the husband is supposed 
to act; {Collector of Madura, 12M.LA., 436=10 W.R., P.O., 17). 
It should, however, be observed that the wife is the only agent 
to whom authority for adoption may be delegated ; a man cannot 
authorize any other person to adopt a son for him. A joint power 
to the widow and other person or persons is invalid. But the 
widow's choice of a boy for adoption may be I'estricted by the 
husband by requiring the consent of persons named by him. If 
it turns out that such consent cannot be procured, she has no 
authority to adopt: Amrita v. SurtM), 27 LA,, 128=27 C.S„ 996. 

Accordingly the *^ assent of the husband '' is looked upon 
as power. It has been held that a man who has a son in exist- 
•ence, and is therefore himself incapable of adopting a son, may 
nevertheless give a conditional authority to his wife to adopt 
a son, to be exercised in the event of the existing son dying 
without leaving male issue: 7 W.R, 392; 1 M.S., 174; 22 
W.E., 121, 

It follows, therefore, that the widow's right of adoption 
depends entirely on the power, and must accordingly be subject 
to the restrictions and limitations that the husband may choose 
to impose in that behalf. If the widow is authorized to adopt 
one son, she cannot adopt a second, if the first adopted son dies; 
if he directs the adoption of a particular boy, she cannot adopt 
any other. In this manner, the authority is strictly construed* 
It would, however, be more consistent with the feelings of the 
Hindus, should the authority given by them be liberally con« 
«trued, specially when it appears that they evince a general 
intention to be represented by a son, and a particular intention 
with respect to the mode of carrying out the same; in such a 
•case, efEect might be given to the former irrespective of the latter. 
This principle was acted upon in Lakshmi v. fio/a, 22 B.S., 996. 

If a person has more wives than one, and authorizes one of 
tbem, she alone is entitled to adopt. If any other particular 
direction is laid down, that must be followed ; should a general 
authority to all the wives be given, then there might be some 
difficulty in case of disagreement and dispute* But if one is 
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willing to loyally cany out the husband's wishes by adoption anJ 
the others, are opposed for selfishness, then the former may adopf 
by giving notice to the latter, 18 C.S., 69. But all of them maj 
agree in ignoring the anthority. 

For, however, solemnly a hasband may enjoin his wife* 
to ndopt a son nnto him, she is not legally bound to fulfil hia- 
dying request; her rights to the husband's estate are not in the 
least affected by her omission or refusal to adopt : Uma Sunduri 
V. Sourobineef 7 C.S., 288, 

An authority is void if it directs adoption under circum-r 
stances in which the man himself if living could not have 
Mopted. 

An authority may be given either verbaUy, or by a will, or 
by a writing called amMnati-patra which must now be engrossed 
on a stamp paper of ten rupees and must also be registered. 

When a widow is authorized to adopt in the event of the 
death of an existing son, and the son dies and the estate vests in 
the son's widow or any heir other than the first-named widow,, 
then the first-named widow cannot adopt, as her power of adop<r 
tion is then ^Mncapable of execution and at an end/' in otlier 
words, it is absolutely suspended so as to render an adoption^ 
then made absolutely void ? Pudma Kumari v. Court of WardSf 
8 LA., 229=8 C.S., 802; 10 M.S., 205; 17 C.S., 122. But the^ 

{^ower revives when the estate reverts to, and becomes vested inr 
. ler ; Bfioolunmoyee y. Eamkishore, 10 M.LA., 279 ; Manikchand v. 
Jagatsettaniy 17 C.S., 518. But the Bombay High Court hns^ 
construed that expression of the Privy Council to mean that the 
power is absolutely extinguished by the vesting of the estate in 
the son's widow, and cannot revive on the estate reverting to the- 
widow of the donor of the power after the daughter-in-law's- 
deatl^; Krishna v. Shankar^ 17 B.S., 164. It should, however, 
be observed that in such cases it must be owing to some accident 
that the son dies without making any provision for the continuB*^ 
tion of the family. Having regard to the intention of sons in 
such cases, that die making provisions in this respect, and to their 
feelings on the subject, it is natural to presume the revival of the^ 
pother's power to be what the son would have assented to, had he 
e^cpressed his views. Such revival appears to be agreeable to the^ 
sentiments of the Hindus. Besides, a Hindu widow inherits her 
husband's estate in the character of being the surviving half of 
l|er deceased husband ; as soon as she gives up that character by 
remarriage her estate comes to an end: her life is deemed as a 
continuation of her husband's life. Why should then the vesting 
in the Bon*s widow, of the son's estate, or correctly speaking, the: 
continuation of that estate in her, which had vested in her jointLjp 
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ipnth the husband since the time of their marriage, extinguish 
the mother's power when it is unaffected by the vesting in the 
43on, otherwise than being merely suspended. Moreover, the 
position of the mother is the same whether she inherits the son's 
estate just after his death, or after the death of his widow ; the 
-estate becomes vested in her as the son's heir in both cases, 
without any distinction whatever. It is impossible to conceive 
;ftny reason or principle for difference with respect to the conti* 
nuance of the power. Why should it revive in the one case^ 
^nd be extinguished in the other P It has been held that the 
«on's marriage does not affect the mother's power, if his wife 
-dies before him, and the mother succeeds on his death, she is 
-competent to adopt: Venkaf'pa v. Jivaji, 25 B.S., 806. Would 
it not be arbitrary to hold that she is not competent to adopt, if 
-she succeeds after the son's widow's death P 

Hence, that expression must be taken to be used with reference 
to the facts of that particular case. The principle underlying 
their Lordship's decision appears to be that the adoption by a 
widow is the execution of the power of adoption which is a kind 
of power of appointment of the donor's estate. If that estate 
is not ready to drop down on the adopted son at the time of 
adoption by reason of the same being vested in a person other 
than the widow, the power must be deemed non est^ and the 
Adoption void. 

As a widow adopts a son unto her husband, in her capacity 
of being his surviving half, she cannot adopt after re-marriage ; 
nor when she is pregnant in adultery. 

As an adoption by the widow divests her of her husband's 
ostate,. therefore in an adoption by a young widow, whether infant 
or not, the court will expect clear evidence that at the time she 
adopted, she was informed of her rights and of the effect of the 
act of adoption upon them; and if it find that coercion, fraud 
or cajolery was practised upon her to induce her to adopt, or 
that she was not a free agent, or that there was suppression 
or concealment of facts from her, it will refuse to uphold the 
adoption. See Somasekhara v. Suhhadra, 6 B.S., 524 and Ran* 
^anaya v. Alwat^ 13 M.S., 214. 

There is no limit of time for the exercise by a widow of 
^lie power of adoption ; she may adopt at any time she pleases, 
when the estate is vested in her. See €Hriowa v. Bhimaji, 9 
B.S., 58. But it seems that there must be some limit when the 
husband's undivided coparcenery interest becomes vested on his 
^eath in the surviving male members of the family according to 
the Mitdkshar^. 

Where a widow may adopt with the assent of her deceased 
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husband's kinsmen, there if the husband was a member of an- 
ondivided family^ the assent must be sought from the surviving 
male members of the family. In such a case the assent of a 
divided kinsman will not be sufficient : Sri Virada v. Sri BrozOf 
1 M.S., 69« It is not necessary that all the kinsmen should give 
their assent ; the assent of the majority is sufficient in the absence 
of improper considerations, such assent should be presumed to 
have been given on bona fide grounds : Venkata v. Annay 23 M.S.y 
486« The proper person to give the requisite assent is he under 
whose guardianship the woman should remain according to the 
circumstances in each case; If there is the father-in-law his 
assent is sufficient* Collector of Madura v. Moottoo^ 12 M.LA., 
897=10 W.R., 17; Vithoha v. JBopt*, 15 B.8., 110. If the 
husband was separate then it would seem that the consent of the 
presumptive reversionary heir must be taken. 

The assent to be legally sufficient should be given after the 
exercise of discretion, and not from any corrupt motive, 1 M. S., 
69 (82). 

In Bombay a widow in whom her husband's property is 
vested, may adopt without any authority from her husband or 
assent of his kinsman, in the absence of express prohibition by 
her deceased husband, provided she does not act capriciously or 
from any corrupt motive i Ramji v. Ohamau^ 6 B.S., 498. The 
husband^s assent is presumed from the absence of express prohibi- 
tion. But when the husband's estate is vested in other relations, 
she may adopt only with their assent, if the husband gave none : 
Payapa v. Appanna^ 23 B.S., 327. But acquiescence implied by 
mere presence at the ceremony and the absence of any objection 
is not equivalent to consent ; Vasudeo v. Bam, 22 B.S., 551. 

When there are more than one widow, the senior alone 
may adopt without the assent of the junior widow, but not vice 
versd. The senior widow's preferential right depends on her 
becoming the patni or indispensable associate for religious pur- 
poses since her marriage, — ^a position not affected by subsequent 
marriage of another wife: Padaji v. Bam, 13 B.S., 160. 

Dattaka : who vmy give in adoption. 

The father and the mother of a boy are competent to give 
him away in adoption. The concurrence of both would be desir- 
able. But the father may act even against the will of the mother. 
The mother, however, cannot give without the assent of her 
husband while he is alive ; but after his death she can give her son 
in adoption, in the absence of express prohibition by her husband. 

Thus you see that there is a great distinction between the 
giving and the taking of a boy in adoption, as regards woman's 
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capacity in tbat behalf. Her power is almost unrestricted as 
regards gift, but not so as regards acceptance ; though both seem 
to he dealt with in the same way, and the assent of the husband 
is required by Yasistha (Text No* 2), as well to the gift by the 
wife of a son in adoption, as to the acceptance .by her of a boy for 
adoption as son unto the husband. 

But as adoption is a kind of advancement of the boy who is 
to become entitled to a rich inheritance, and as such beneficial 
to him, it may be safely left to the discretion of a mother to make 
a gift of her child for adoption, and the father's assent required 
by the text of Vasistha may be presumed in the absence of 
express prohibition. 

But a widow has no power, after her re-marriage, to give in 
adoption h^r son by her first husband. The Bombay High Court 
have held that the right to give a boy in adoption is a right of 
disposition, a portion oi patria potestas, which comes to the widow 
by reason of her connection with her deceased husband's estate, 
but which is lost by re-marriage : 24 B.S., 89* The capacity to 
give may also be regarded as an incident of guardianship which 
she loses by re-marriage* 

As regards the gift of an only son, the effect of which would 
be the extinction of the family, and the cessation of spiritual 
benefit derived from the son, it is doubtful whether this presump- 
tion of assent in the absence of express dissent, can legitimately 
be made in such a case* This appears to be the principle of the 
distinction, upon which Sir Michael Westropp's view is based, 
namely, ^^ that assuming that a man^s only sou may be given ia 
adoption by himself, yet if he has not expressly given to his 
widow an authority to make such a gift, it cannot be implied by 
law*'' But if the father was poor, he may be fairly presumed 
to have preferred the son's secular benefit by adoption, to the 
spiritual benefit of himself and his ancestors. And the mother's 
action in this respect may be taken to be governed by the same 
considerations, as that of the father. The attention of the 
Judicial Committee seems to have not been directed to the 
principle underlying the distinction which is therefore pronounced 
by their Lordships to have been quite novel* And their Lordships 
approved of the view expressed by the Madras High Court that 
the wife's power, at least with concurrence of Sapindas in cases 
when that is required, is co-extensive with that of the husband s 
Sri Balusu v. Sri Balusu, 26 I.A., 113, 128. But it should be 
observed that in this case there was tho requisite assent to enable 
the mother to make the gift ; for, according to the guardianship 
theory, adopted in Madras, the husband's kinsman's assent is 
Bufficient* 
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"^ Considering Iba consequences of adoption which appears to 
operate as civil death of the boy as regards the family of his 
birth, the law confers on the parents only, the power of making 
% gift in adoption. A stepmother, or any other relation cannot 
teake such a gift: Papamma v. Venkatadri, 16 M.S., 884. 

Nor can the parents delegate this power to any other person. 
But the gift and acceptance form the essential part of the 
ceremony; if the parents have pei*formed the same they may 
delegate the religious portion to any relation or to their priest 
for performance and completion of adoption : Lakahmi v, £am, 
22 B.S., 590. When a Br&hmana died after having taken a boy 
in adoption, but died before the ceremony of the Datta-Homam 
Was performed, and the same was performed by his widow, the 
adoption was held valid : Svhba v. Suhba, 21 M.S , 497. 

The power which the Hindu law confers on a father to give 
away his son in adoption is not lost by a Hindu pervert to 
Islamism. If he thinks it beneficial to his son to remain a 
Hindu, and to be adopted as a son to a Hindu adopter, he is 
competent to give away the son in adoption. He may be a party 
to the secular gift and acceptance, and delegate to a relation the 
pei*formance of the religious portion of the ceremony of adop- 
tion. In a case in which the natural father after having adopted 
-the Mahomedan religion was desirous to give his son in adoption 
and authorized his Hindu brother to make the gift, and then died, 
and subsequently the boy was given by his said uncle, it has been 
held that the father was competent to delegate the authority, 
and the adoption was good : Sham v. Sania^ 25 B.S., 551. 

Dattaka : who may be given and taken in adoption. 

Only son. — ^With respect to eligibility for adoption, the only 
rule on the subject, propounded by the well-known legislators, 
is the prohibition <;ontained in the above text No. 2 (ante^ 
p. 88) of Yasishtha, forbidding the adoption of an only son. 
This rule is merely recommendatory, and it was held to be so by 
all the superior courts in India till 1868 A.D., when, for the 
first time, it was held by a Division Bench of the Calcutta High 
Court that the adoption of an only son is invalid. One of the 
Judges was Justice Dwarkanath Hitter, but being a ^Mawy^r 
without Sanskrit" he was not in a better position than the 
^European Judges holding the contrary view, as regards the inter- 
pretation of Hindu law. See Raja Opendur v. Ranee Bromo, 10 
W.R., 847 ; and 8 C.S., 448. The Bombay High Court also hud 
since that decision been expressing their opinion against tlie 
adoption of an only son till a Full Bench of that Court did in 
1889 A.D., hold such adoption to be invalid: — see Wdman v. 



Digitized by VjOOQIC 



105 

KrUhndji, l^ B.8.9 249. But sncli adoption has all along been 
held valid in Madras, N.-W. Provinces and the Punjab. -In 1892, 
a Fall Bench of the Allahabad High Ooart did, ppon a reconsi- 
deration of the law and all the previous cases, come to the oon* 
clasion that the adoption of an only son is valid : see Beni Pfasad 
V. Hardai JBiW, 14 A.S.j 67. The very fact of there being^ so 
mnch difference of opinion, proves the rnle to be of mcnral obliga* 
tiononly. 

But this controversy has been set at rest by the decisimi of 
the Judicial Committee holding the adoption of an only son to be 
valid : Sri Balusu v. Sri Balusuj 26 I. A., 113. 

Some other similar rules held admonitory.— There are some 
commentators who say that a man sbould not give away his 
son in adoption when he is not in distress, and that he should not 
give in adoption his eldest son or one of two sons. But these 
are considered to be merely directory and not imperative. 

The Dattaka-mlmdnsfi and still later commentaries say that 
ft man should adopt his brother's son if available for adoption, 
in default of him he should adopt a sapinda^ in his default a 
Samdnodakay and in default of an agnate relation he should 
take one belonging to a different gotra or family. But this 
rule relating to preference in selection has been held by the 
Privy Council to be merely recommendatory. See Wooma Daee v. 
Oakoolanund, 8 C.S., 587. 

Prohibition of certain relations for adoption by twice-born 
classes. — Nanda Pandita and his followers maintain that certain 
relations such as a brother or an uncle, or the son of a daughter 
or of a sister or of the mother's sister, or the like should not be 
adopted by a twice-born person. No such rule is laid down in 
any earlier commentary. Nanda Pandit deduces the rule from 
two texts of doubtful import, which are not noticed by any com- 
mentator of note, and one of which is said to be a text of Saunaka 
and the other of S&kala, neither of whom is recognized as legis- 
lator, and whose names are not found in most of the commentaries 
on positive law. The texts are as follows : — 

which means, ^' A daughter's son and a sister's son are made 
sons by Sudras : among the three tribes beginning with the Brdh- 
mana a sister's son is not (made) son somewhere (or anywhere),"— > 
Saunaka. The second line of this couplet is not found in many 
copies. This passage is found in a book on ritual, the authorship 
of which is attributed to Saunaka, but which on perusal would 
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appeat to be a modern production. It does not profess to deal 
with law ; but while dealing with the ritual of Jata-karma or the 
natal ceremony^ it prof esses to describe the ritual of adoption^ 
and the above passage and some others relating to adoption are 
found after the description of the said ritual. In the course 
of describing the ritual, it is said after the formal gift and 
acceptance have been completed, that the boy bearing the reflection 
of a 8071 {l^^i<ll44 should be adorned, &c., and brought within the 
house where Jwma should be performed. 

which means — *^ A sonless twice-born man shall or should adopt 
a son of a Sapinda or also next to him a son of a Sagotra ; and in 
default of the son of a Sagotra, shall or should adopt one born 
of a different ^o^ra, except the daughter's son, the sister's son 
and the mother's sister's son." — Sdkala. 

From what book of Sfikala^s, these lines are quoted by Nanda 
Pandit, no one can tell. 

From the above couplets of Saunaka and Sdkala, and the 
words, " bearing the reflation of a son^* qualifying the boy, Nanda 
Paudita deduces the rule that amongst the twice-born classes, 
such a boy should be adopted^ as could be begotten by the adopter 
on the boy's mother by appointment to raise issue in the Kshetraja 
form, and accordingly he prohibits the adoption of the relations 
mentioned above. 

Sutherland, the learned translator of tbe Dattaka-mim&ns^ 
and the Dattaka-chandrikfi, formulates the rule thus^ — That a 
twice-born man cannot adopt a boy when the relationship between 
the boy's mother and the adopter is such that there could have 
been no valid marriage between the adopter and the boy's mother, 
had she been unmarried. This, however, does not correctly 
represent Nanda Pandita's view; for, this cannot exclude the 
relations whom he has expressly excluded. 

Discussion as to there being any such binding rule.— If 
what Nanda Pandita says be accepted as authoritatire and 
imperative, then the utmost that can be said is, that the 
relations to be avoided are only those enumerated by him. If on 
the other hand, it be open to us to examine the texts with a view 
to see whether there is any binding rule prohibiting the adoption 
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of any relation, then the question cannot bat be answered in the 
negative, as has been done by the Fall Bench of the Allahabad 
High Court (17 A.S., 294), for the following reasons j — 

(1) The above text of Sannaka does not embody any com- 
mand or ^vt^irr in the language of the Mfm&nsd, but it is merely a 
statement of facts, or what is called in Sanskrit a i|<rrrQWT^: f 
As regards the words " bearing the reflection of a son *' forming an 
adjective of the boy who has already been formally given and 
accepted, they can fairly be taken to indicate only the effect 
of the ceremony already performed ; but they can by no means 
imply the meaning forced upon them by Nanda Pandita, who has 
rather evolved it out of his inner consciousness, than from the 
natural import of the words. 

(2) Then, as to Sfikala's text, it should be observed in the 
first place, that the object of the text is not to lay down who 
should or should not be adopted, but to declare who should be 
adopted first, who next, and who last ; or in other words, the 
order of preference in the matter of selecting the boy to be 
adopted. It says, you shall or should adopt from amongst the 
Sapindas; in their default, from amongst the distant SagotraB 
or agnates ; and in default of agnates, from amongst those belongs 
ing to a different gotra such as cognates ; then follows the excep- 
tion, ^< except the daughter's son, the sister's son, and the mother's 
sister's son.'* Now the question arises, to what does the excep- 
tion relate 9 It admits of two constructions, one of which is 

logical (m ^ftuf^ y), and the other grammatical (lUf^^vim)- 

If the text be construed logically or having regard to its 
true intention, the rule may be put thus— ".If a Sapinda is avail- 
able for adoption you shall or should not adopt a distant Sagotra 
or agnate ; and if an agnate is available for adoption you shall 
or should not adopt one belonging to a different gotra or family, 
except the daughter's son, the sister's son^ or the mother's 
sister's son," — ^that is to say, the daughter's son, the sister's son, 
and the mother's sister's son, though belonging to a different 
gotra, may be adopted although there may be an agnate available 
for adoption : thus, the exception relates to the order which is 
the subject of the rule. And this construction is consistent 
with. what is laid down by all the sages dealing with positive 
law. For, they recognize the twelve kinds of sons; there-' 
fore a daughter's son may, according to them, be the son of the 
maternal grandfather, as Putrikd-putra ov appointed daughter's 
son, or as Kdnina or maiden daughter's son. Hence there is no 
reason why the same daughter's son cannot be his maternal 
grandfather's son as Dattaka or given son. Therefore, consis- 
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i^ntlv witb what is necessarilj implied by tliese well-knOwti 
legislators, Sdkala cannot be taken to prohibit the adoption of 
^*the daughter's son" who has been declared to be most eligible 
as a subsidiary son under the name of Putrikd-putra declared to 
be equal to the Aur^a or real legitimate son, — a.nd consequently, 
of-** the sister's son and the mo'ther's sister's 3on." 

Next, if the text be construed grammatically ^ then the 
exception is to be connected with the verb ^^^hall or «^ikm{(2 adopt," 
and the text must be put thus: **In default of an agnate, he 
£haU or should adopt one belonging to a different gfofra except 
^or but not) the daughter's son, the sister's son, and the mother's 
sister's son," — therefore the prohibitory proposition or sentence 
must grammatically be formed with the verb ^* shall or should 
:adopt" as used in the text, and must stand thus, — **But he shall 
or should not adopt the daughter's son, the sister's son, and the 
mother's sister's son. 

It should, however, be borne in mind in this connection, that 
the Privy Council have declared the rule propounded by S&kala 
relating to the order of preference, to be directory only, 3 C.S., 

£87. Therefore, although the word imi^ in Sdkala's text may, 

having regard to its form, mean either " shall or sJumld adopt," it 
inust now be taken to mean ** «feottW adopt : " consequently, the 
very same word in^^ or •* should adopt " being grammatically 
connected with the exception, the prohibitory sentence must 
mean, ** But he should not adopt the daughter's son, the sister's 
£0Q, and the mother's sister's son" — that is to say, the exception 
also must be a precept of moral obligation, like the rule. In this 
<;onnection the following Sanskrit rule of construction should be 

borne in mind, namely ^a^^RiH ? W^* ^6^ sniirfif or '* a word once 

pronounced can convey only one meaning : " hence, although 

the word m^jil^t ipay mean either ^^ shall adopt'* or ^^ should adopt," 

it being authoritatively settled by the decision of the Privy 
Oouncil that it means ** should adopt" in connection with the rule, 
ib cannot but bear the same meaning when grammatically con- 
nected with the exception. 

This interpretation appears to be unexceptionable and un« 
assailable from a Sanskritist's as well as a lawyer's point of veiw : 
its correctness, however, depends upon the view adopted by. the 
Privy Council, of the rule relating to the order of preference for 
adoption. And the view taken by the Judicial Committee appears 
to be supported by the Mim&nsd. Those who feel curiosity to 
fitudy the subject with details, are referred to Jaimini's Mimdnsi 
with Savara-svdmi's Bhdshya, Cb. I, Pfida or Section 2, and Ob. 
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XI, and specially to f^rdfwfvt^ff^t^c^ or " tbe topic of recommen-r 

dations in the form of imperaltive rules/* Ch. I, 2, 19 et seq. 
In this topic is discussed tbe question, whether precepts like the 
following are imperative or only recommendatory, namely, ^^npflF 
^ift M^. &c., or " A sacrificial post is made of (the wood of) the 
Ud urn v^^ara tree, &c. : ** and the conclusion arrived at is, that it is 
raprely recommendatory, on^ of the reasons assigned being 

fturww^ ^fiww^— ** the improbability of the precept being im- 
perative, and the probability of its being a recommendation.** Ar 
sacrificial post is but a means to an end, it is necessary for tying 
the animal to be sacrificed ; any strong wood would be sufficient 
for the purpose, therefore the above precept is interpreted to be a 
recommendation only. Similarly, an adopted son is only a means^ 
to an end, and the direction that a brother's son if available- 
should be adopted, in his default a Sapinda, and so on, — is, for 
similar reasons, merely recommendatory. The truth is, that there 
are various reasons for considering a rule to be recommendatory 
only ('ir^^: or ^ro^sinrfir^tf: ) and not imperative (fffV: or 
lyia^ro),— ^g ^ Fw< » or " a precept with the reason for it,** being 
only one of the tests for discriminating it as directory.: and it is^ 
impossible for an unbiased and unprejudiced mind that is versed 
in Sanskrit law, to find fault with the rational view taken by the 
Privy Council, of the rule relating to the order of preference 
for adoption, and with its corollary that the exception to it is of 
the same character with the rule, having regard to the language 
of the text, and to the rules of construction. 

(3) It is conceded that the adoption of the daughter*s and 
the sister's son is valid amongst the Sudras. From this it may,, 
according to Sanskrit rules of construction, be, very fairly in- 
ferred that such adoption amongst the twice-born classes is only^ 
censured, and not absolutely interdicted. * But the Bombay High 
Court, relying on a hasty conclusion come to by Sir Raymond' 
West, an eminent judge and Sanskritist, gets rid of that circum- 
stance by observing that ** the Hindu Law regarded the Sudras as- 
slaves, and their marriages as little better than concubinage:*^ 
sea 3 B.S., 273 (289). With great deference to Sir Raymond, I 
regret to say that the above proposition is entirely erroneous ; for, 
the Smritis or Codes of Hindu Law did not regard the Sildrae as- 
slaves, and their marriages as concubinage. 

According to the Smritis, every man is by birth a^a^^im;- 
it is by. learning the sacred literature, that a man becomes twice- 
born. The . privilege of studying the sacred literature is, na 
doubt,, denied to the Sudras. a,Q well as to the females of the 
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80 called twice-born classes* Bat the status of being twice-lorii 
depends on the acquisition of knowledge of the sacred literature« 
Manu (Ch, III, verse 1) ordains that a twice-born man shall 
abide with the preceptor, and study the Yedas for thirty-six years^ 
or a half or a quarter of that period, or until knowledge of the 
Bame is acquired. The consequence of omitting to do the same is 
thus declared by Manu (Oh, II, 168) 5 

^««r^^ ftf«ft %^ ''RI^ 3RW «W I 

which means, — -" That twice-born man, who without studying the 
Yedas, applies diligent attention to anything else^ soon falls even 
when living, together with his descen^nts, to the condition of a 
SMraJ^ Hence the males of the twice-born classes, who have no 
knowledge of the sacred literature, are like their females, in tbe 
same category as SudraSy i.6., they remain such as they are by 
birth. The majority of the so-called twice-born classes have 
accordingly become long since reduced to the position of Sudras by 
reason of neglecting the study of the Vedas from generation to 
generation. It follows, therefore, that according to the Smritis, 
the Sudra law should be applicable to them who are twice-born by 
courtesy only, and hold the position of Sudras. Our Courts of 
Justice are called upon, therefore, to enquire, in every such 
case, whether the so-called twice-born litigants are really so, 
before applying to them a rule different from that applicable to 
the Sudras ; and in ninety-nine cases out of a hundred, it will be 
found that the parties, though twice-born by courtesy, are really 
Sudras by qualification. There are, no doubt, some modern 
fabrications called Upa-PurdnaSy and concocted for the purpose of 
avoiding the foregoing evil consequence propounded by the 
Smritis, — which say thai the study of the Vedas for a long time is 
ft practice which is to be eschewed in the Kali age (see antoy p. 6), 
and accordingly a farce of the Vaidik study for a day or two, is 
now made when the Upanayana ceremony is nominally performed, 
and fittingly called investiture with the sacred cord, though it 
really meant commencement of the study of the Vedas, the literal 
import being talcing (a boy and handing him over) to (a teacher 
of the Vedik literature,) But these spurious books forged and 
thrust into prominence by the Pandits of the Mahomedan period 
for the benefit of the unlearned members of their class, cannot 
be regarded as any authority by a British court of justice. The 
Pmdnas and specially the Upa-Purdnaa are no authority in law. 
The Courts of Justice are to be guided by the Smritis and the 
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ancient customs only, as is declared by Ydjnavalkya (ii, 5) while 
defining a cause of action, thus— 

^^n^^j^ %^i^ 5RTn:-ii^ fr ^ i^^mn'w: ^,«. i 

which means, — " If a person wronged by others in a way contrary 
to the Smriti and the custom, complains to the king, that is a 
topic of litigation (or cause of action)/' Our courts of justice, 
if rightly advised, will not listen to an unreal distinction, although 
the degenerate Brdhmanas by courtesy might be loudest in advanc* 
ing their pretension to a false and artificial superiority, 

A perusal of the Smritis will convince the reader that the 
Sudras as such were not regarded as slaves. Any person whether 
Brdhmana or Sudra might be a slave in the recognized modes such as 
capture in war, or sale by the father ; (see Manu viii, 415). While 
4ealing with the modes of acquiring subsistence by the different 
classes, Manu says, that a SMra is to subsist by serving the twice- 
born classes, or by the practice of mechanical arts. But is this 
service the same thing as slavery ? Not a word to that effect 
can be found in the Smritis, though no doubt the holders of 
service are compared to dogs, to whatever caste they may belong. 
There is however, a passage in the Brahma-Purdnay which depicts 
the 84dras subsisting by service, as slaves, and that is the only 
^lender basis on which is founded the conclusion that the Hindu 
Law regards the Siidras as slaves. But that passage does not 
apply at all to the Sudras practising the mechanical arts. Besides, 
slavery has been abolished within living memory, although 
the importation of slaves into British India, and the recognition 
of slavery by Government officials, were prohibited by earlier 
Enactments, slavery was abolished in 1860 A.D., by the Indian 
Penal Code. Therefore if the position of Sudras had been that 
of slaves under the Hindu Law, that state of things would have 
continued down to the abolition of slavery; but has any one 
ever heard that the general body of the Sudras or any section of 
them was then emancipated ? The British Government has un- 
doubtedly emancipated the people from moral thraldom. But 
no particular caste of Hindus was under physical thraldom at the 
time slavery was abolished, though there were certainly some 
Hindu slaves whose caste is unknown, that were liberated by 
British Indian legislation. 

The Hindu legislators were anxious to provide every man with a 
source of maintenance ; accordingly they ordained that the illegi- 
timate son of a twice-born man by a Sudra woman not married 
)>y him^ is entitled to maintenance from his estate, and as regards 
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8idr€L8 they prQvided tjhat an illegitimate son may, by the Sidra 
father's choice, get an equal share with a real legitimate son of 
hiSy and that after his death, he is to get a half share in com* 
parison with what is obtained by his legitimate brothers ; and 
that in default of legitimat^^ heirs down to the daughter's son, 
he may get the whole property. Now it should be observed that 
/$f^^ra« were all poor men at the time when the above rule was 
laid down : the only property they might leave behind them would 
be a dwelling-house, and if he practised any mechanical art, also 
the tools of such art. Consequently a Sudra^s illegitimate son 
by getting even his whole property, obtained considerably less 
than a fir&hmana's illegitimate son who was entitled to main- 
tenance. It is difficult to appreciate the process of reasoning 
by which, from the above provisions for the benefit of a S4dra*8 
illegitimate son, any inference can be drawn that the marriages 
of Sudras are licensed concubinage. Tet that is the only ground 
upon which that remark of Sir Raymond's is founded: thei^ 
is nothing else in Hindu Law, which can even remotely lend 
any support to such a disparaging view as that. If we turn- 
our attention from the law-books to the actual usage amongst 
the Hindus, we do not find anything peculiar te the S4dr<My thai 
may justify that contemptuous conclusion. On the contrary, hav- 
ing regard to the actual practice, the disparaging remark might be 
applied te marriages among the Nair Brdhmanas in Deccan ; and 
also among a certain section of Bengali Bi*dhmanas by courtesy,, 
who used to pass through the ceremony of marriage with scores of 
women some times exceeding a hundred, though they were too poor 
to provide even one of them with maintenance and residence^ 

Besides, it is difficult te understand the logical sequence 
between the adoption by Sud/ras of their daughter's and sister's 
sons, and the fact (even if admitted to be correct) of the Hindu 
Law regarding S4dra marriages as concubinage. If the Hindu 
Law had provided no prohibited degrees for marriage amongst 
the Sudras, and had allowed them to marry their daughters and 
sisters, then and then only could the distinction have been account^ 
ed for in the manner attempted to be done. For, in the prurient 
imagination of Nanda Pandita and the like, the adopted son ia 
t<> be capable of being begotten by the adopter on the son'a 
natural mother, by appointment te raise issue, merely for the 
purpose of justifying the prohibition propounded by him, ior the 
first time. 

For, even according te him, the fiction of adoption, is not^ 
that the boy is begotten by the adopter on the boy's natural 
mother. Because if that had been so> the boy ought to have 
retained his relationship te his natural mother and her relations^ 
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On tli^<M>ntrorj itis adniittM oil all hands, tbat the. real fiction 
of adoption is^ tliafc tbe boy |8 begotten bj the adopter on bis Q^n 
wife, and it is on tbat footing that. the adopted son's right of in-r 
heritance &om the adoptive mother and her relations has been 
recognized, and tbat from his natural mother and her relations, 
denied to him. In performing the PfirvanaSr^ddha be is to offer 
pindas. or .oblations to his^^ adoptive mother's sires, not to thos^ 
of his natural mother, see Dattaka-Mimdnsd vi, 50. So the pro^ 
hibition is utterly inconsistent with this theory of adoption, now 
nniyersally accepted, 

(4); There is a text of Yama, which appears to support the 
adoption by a twice*bori\ person, of his daughter's son : — 

which means, — " The Homa or. the like ceremony is. not (necese? 
sary) in the case (of adoption) of the daughter's or the brother's 
son ; by the verbal gift (and acceptance) alone, that is accom-r 
plished r this is declared by the Lord Yama."— This text was relied 
on by some Sdstris of Bombay in 1821 A J)., who were com 
suited in the case of Huebut £ao, 2 Borrodaile 75, (85). I have 
not found it cited inxiny commentary of note; but Pandit Bharat 
Chandra Siromani used to repeat it to his pupils, and it is also 
cited in some unimpbrtaiit works on adoption, see the said Pandit's 
compilation, called Dattaka-Siromani, pp. 45, 92, 244 and 246, 
This text, however, is not found in the Code of Yama, such as 
is now extant and published $ it does not contain a single 
passaged on positive law ; nor do the published Codes of Yrihaspati 
and Kfity&yana, although numerous texts from them are cited by 
eeminentators on positive law, none of which is found in the 
published editions. Another text of Yama, cited in the D^ya^ 
bhaga, Cb. XI, Sec. 5, para. 37, was the subject for consideration 
by a Full Bench of the Calcutta High Court (1 C.S., 27), and the 
learned judges were anxious to see the context for the purpose of 
ascertaining the true meaning of that text (1 C.S,, 38), and I was 
eimsulted and asked by an eminent judge of t^at Bench to procure 
the Ciode of Yama. I saw Pandit bharat Chandra Siromani on 
the subject, but he said that the complete Code of Yama contain- 
ing^ the chapter on positive law, he had never seen, and could not 
be found iuiywhere, so far as he was aware. Hence the above 
text cannot bie> supposed to be spurious, simply because it is not 
found in the published incomplete Code of Yama; it seems 
to bare been traditionally known in the Sanskrit law-schools, when 
we find it cited by the Boipbay Sdstris and & Bengali Pandit# 

8 
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Nor can it be contended that this text of Yama should be 
construed to refer to the Sidras only^ and not to the twice-born 
classes* Because^ in construing passages of law, we must .take 
into consideration the religious disability of the Stldras under the 
Codes, to whom the privilege of performing sacrifices was denied, 
Bee Jaiminrs Mlminsi (6, 1, 25 et seq) the topic of .incompetency 
of Sudras to perform sacrifices or ^% V!^ ^^^^%\^\t^ ^X^\ 
This view is entertiEiiried even now, with this difference only, thW 
certain modern writers say that the Homa and the like (Ceremony 
may be performed by the Sudras^ vicarously. through the Br&h* 
mana priests. But the Calcutta High Court and the Privy 
Council have held that this modem view^ however beneficial ai^d 
profitable it might be to the Brfihmanical class subsisting by 
priest-craft, is not binding on the Sudras, who may, therefore, 
validly adopt a son without performing the Soma ceremony: 
Behari Lall v. Indromani^ 21 W.E*, 285> afi&rmed by Privy Council, 
Indromoni v. Behari Lall, 6 C.S., 770* 

(5) Nanda Pandita was neither a lawyer nor a judge, but 
merely a Sanskritist and teacher of the sacred literature, and the 
above prohibition may be fairly taken to be intended by- him as 
directory only, and a rule of the Law of Honour. Nor does he 
say that an adoption made in contravention of that prohibition is 
invalid, as he has done in respect of another rule, see his Dattaka* 
Mim&nsd v, 56, . 

Discussion academical.— This discussion is no longer of prac- 
tical importance to. lawyers; since the Judicial Committee have 
held that as Nanda Pandita's view has been adopted and acted upon 
by all the High Courts for 80 or 90 years, it is incompetent to a 
Court of Justice to treat the question now as an open one : Bhag^ 
u;a7i v.iJB^a^t&an, 26 I.A., 153, 166. 

Case-law. — The prohibition is not followed in the Punjab ; 
nor in Madras where the adoption of the daughter's and the 
sister's sons has been declared valid by custom amongst, the Brfih- 
manas, 9 M.S., .44; but notwithstanding, the adoption of the 
son of the daughter of an agnate relative has been held invalid, 
11 M.S., 4d. Nor did the prohibition obtain in Bombay before 1879 
A.D. when, however, the adoption by a Brdhmana, of his daughter's 
son was declared invalid, S B.S., 273. The prohibition is riot res- 
pected by persons adopting in the Kritrima form in Mithila, In 
the North- West Provinces the adoption by a Bohra Br&hmana, of 
his sister's son has been held valid according to custom, 14 A^S., 
53 ; and in the recent Full Bench case of Bhagwan Sing, 17 A.S., 
294, it has been held by the Chief Justice Sir John Edge and the 
majority of the Judges of the Allahabad High Court that Nanda 
PandUa^s rule ought not to be enforced, and that the adot)tioii ot 
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ibe daughter's ^ son and the like is valid amongst the regenerate^ 
classes. But this decision of the majority has been overruled^ 
by the Judicial Cjommittee, as has already been noticed, ac- 
cording to the maxim— Oommi^Tits error facit jus* In Bengal 
there is no recent reported^case on the pointy but there were 
several early decisions in conflict with each other. Here a 
person!^ daughter's and sister's son being entitled to inherit his 
property even when he dies joint with his co-heirs, in preference 
to near agnates, the : question would not arise in many cases, in 
which the daughter's and the sister's son as such would succeed, 
even if; their adoption be invalid, — and^ this accounts for the 
paucity of cases. In a recent case which came up to the Calcutta 
High Court in second appeal, but ended in ar compromise, a 
Brdhmana had adopted his sister's son apd died leaving him and 
a widow and also a will, and then the adopted son died, during 
the widow's lifetime leaving sons, and thence arose the litigation 
between the reversioner and the sister's son's sons. 

The existence of usages to the contrary, proves that there 
wasnorest^riction.such as is propounded by Nanda Pandita. If 
the works of iN^anda Pandit and his followers be thrown . out of 
consideration, there is nothing else that may suggest to a student 
of Hindu law, the existence of any such restriction. 

Conclusion as to prohibited relations for adoption.— It 
should be observed that Nanda. Pandita expressly prohibits a 
brother, an uncle, and a daughter's, a sister's, and a mother's 
sister's sons, of whom the last three only are to be excluded, 
according to the texts of Sdkala and Saunaka ; and Sutherland 
lays dowi\ the rule that a boy whose mother is prohibited for 
marriage to a man by reason of relationship, cannot be adopted 
]^y him. It is very difficult to say what is, th^ effect of the Judi- 
cial Committee's decision in Bhagwan Sing's case, on. this rule, 
since the. ratio decidendi of their Lordship's decision in that case 
may be contended to be applicable even to this wide rule enun-* 
x^iated by the learned translator, although it is not legitimately 
Reducible from what I^anda Pandita says on the subject. Be-^ 
cp.use, right pr. wrong, Sutherland's rule has been reiterated by 
most text-writers on Hindu Law, as well as by the judges of the 
liighost tribunals in many cases,, though it appears that there is 
^nly one single case in which an adoption has been pronounced 
invalid by the application of this rule propounded by the learned 
^translator ; 11 M.S., 49. ^ 

• ; Oaste.-^The adoption of a boy belonging to a caste different 
ft'PPE> that of the adopter is not forbidden^ by the Smritisv There 
i^,'hp.\7ever,. a. passage in the alleged work of Saunaka, already 
referred to, recommending adoption within the caste;. and pror 



Digitized by VjOOQIC 



>•> 



Tiding that an adopted rson l>eloiigingf to a different <;aste^ik 
entitled io food and raiment only and not to a share of the pro 
pMBrty, as he:cannot serve tibe spiritual purpose, ihe caste ex<;lti- 
Biveness ias .become so .rigid now^ that an adoption of a son 
loiown to belong to a different caste^is impossible at thd presenl^ 
day. • -' ' . .1 >.-."-. > . \ ..'..) .,.),. ,j. . 

In anlunreported case from Sylhet the High Court upheld 
an adoption of a K&yastha boy by a pan of the Shahoo caste, by 
season of there being the usage of intermarriage between these* 
castes. . . . . 

Age and initiatory ceremonies.--Neither in the Smritis nor 
in tto commentaries on general law is there any restriction either 
as to the age of, or as to the performance of any initiatory 
ceremony upon, a person, which limits his capacity for beings 
adopted. 

. But NandaPandita cites a passage of the Ealikfi-PudLna, a 
modem production called TTpa-Purdna, laying down that aboy who 
has completed the fifth year, or one upon whom the tonsure has^ 
been-performed though he may be within the fifth year, cannot be 
adopted, Nanda Pandita, however, construes the passages to mean 
that a boy whose age exceeds five years cannot be adopted, and 
that one within that age may be adopted though the tonsure has' 
beenperformed upon him, but in that case the additional sacrifice 
of Puttreshti must be performed. > 

In thaDattaka-Chandriki, the passage citfed from the Kilika- 
Purina is declared spurious : but a new restriction id laid down 
to the effiedt that the age should not exceed the primary period^ 
for the ceremony of investiture with the sacred thread, which is- 
the eighth year f or &fihmanas, the eleventh for Kshatriyas and 
tha twelfth for Vaisyas, and that a Sudra may be adopted if 
unmarried. j ; . > 

Our courts, however, are disposed to reject these rufes, bufc 
at the same time they appear to lay down the rule that a twice-^ 
born boy may be adopted if the ceremony of the investiture witiv 
the sacred thread has not actually been performed upon him ^ 
and a Sddra, before his marriage : Qm^a v. Lekhrdj^ 9 A^S.^ 258* » 
. But there is no such restriction in the Punjab, or in Mthila 
as regards .Kritrima adoption, or amongst the Jainasj^^or ivt 
Bombay where a married man with children may be adopted t? 
Dhcuma:f.Mamkri8hna^ 10 B^., 80. It is aleo held in Madras^ 
that according to custom amongst the BrShmanas ^jhe ^option <^ 
a boy dfc the same ;^a^ra, after upa-nayana or investiture witE the 
sacred cord, is valid, 9 M.S., 148; the same usage- obtains in 
Pondicheny. There are other districts in whieh^nO. restriction 
of.thekimlisQbservedi ^/ . i . ...- . . .>j i 
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"', Tfais is anbther innovation introdueed for the firdt limBby 
Na^da Pandit^ useleisslj fettering the fre€ldom of action of per« 
sons in a matter which is^ as it xmght to be, left bj the Smritis 

Jo their discretion. 

Bnt it is worthy of renmrk, that for the purpose of affiliar 

tion an infant of tender age, whose mind and affections are jet 
unformed is preferable. There should also be such a difference 
in the uge of the boj and the adoptive parents, that the former 
maj look like the son of the latter. But all this should be leftf 
to the discretion of the persons concerned; no rigid rule is desir<7 
able, and accordingly the Bombay High. Court has expressed an 
opinion that the fact that an adopted son is older than the adopt* 
ing mother does npt invalidate the adoption: — Chpal v. Vishnu, 
23 as., 250. 

Dattaka: what eeremonies aire necessary* 

The ceremonies of giving and taking are absolutely necessary 
in all cases*. These ceremonies must be accompanied by the^ 
iictual delivery of the child; symbolical or constructive delivery 
by the mere parol expression of intention on the part of the giver 
and the taker, without the presence of the.bpy is not sufficient, 
{Siddessory v. Doorga, 2 Indian Jarist,*N.S., 22). Nor are deeds 
of gift and acceptance executed and registered in>nticiputiqn of 
the intended adoption, sufficient by themselves to constitute 
legal adoption, in the absence of actual gift and acceptance ae«^ 
companied by actual delivery, 19 W.E., 135. 

The formalities of giying and taking may be either whafe 
may be called ordinary and secular, or what may be designated 
religious and ceremonial, the latter are accompaaued by the recital 
of Vedik texts, and therefore cannot be perfcwrmed by Sddraa 
and women ; and so in an adoption by them, the acceptitnce of 
the boy would be, like their acceptance of a chattel, D.M., i, 17/ " 

In a Sddra adoption no other ceremony is necessary, givii^g^ 
and tailing being su£|cient^ I have already told you that it hat 
been held that -Soma is not necessary for an adoption among 
Stidras, 5 C.S., 770; it Used, however, to be, oftener than "not^ 
performed by them vicariously through their Brdhmana priests. - n 

With respect to the three regenerate tribes the ceremony of 
ffofna or burnt offering is said to be necessary in addition to giv* 
ing and taking, . ' 

The females of the regenerate classes are, like Siidras, in- 
competent to study the sacred literature; so they c]a.nnot themk 
selves recite the sacred texts and oannot consequently perfojrod 
tbe sacrifice3, f^lthough they may join their husbands as indi»^ 
pensable q^ssociates in :the performance of sacrifices. Heitc^ 
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>ndow8 like Sddras, can perforin the Homa rite vicariously 
through the sacerdotal priests. The sacred texts are omitted if 
women Or Sddras, perform any religions ceremony; iSlmn'm 
wiRvN I Yichaspati Misra however, maintains in his Yiv&da- 
chint^mani that widows and Sddras cannot adopt at all by reason 
of their incapacity to personally perform the Homa ceremony. 

It should, however, be remarked that the performance of the 
Homa ceremony might be dispensed with in the case of an adoption 
by a widow of the twice-born classes, for the same reasons as in 
an adoption by a Sudra. Hence if Homa be not necessary in an 
adoption by a Br&hman{ widow, the result would be that it is not 
necessary in any case. 

It is worthy of remark that according to Hindu law a boy 
could be given and taken as a slave and not as a son, such a slave 
was called Dattrima or given ; hence, so long as slavery was in 
force, the Hom^ ceremony was of very great importance, . con- 
clusively proving that the boy was adopted as the Dattrima or 
S'/ven son, and not given and taken as a Dattrima or given slave. 
^ ut now that slavery has been abolished, it is not of much value 
in that way. 

Dattaka : his status and rights^ 

In Natural Family.— Except for the purpose of prohibited 
degrees in marriage, the connection of the adopted son with his 
relations by birth becomes extinguished unless they be also his 
relations by adoption, as in the case of the adopter and the 
adoptee being related before adoption. In such cases, however, 
the original relationship ceases, and a new relationship based on 
adoption, arises as far as possible between the adoptee and the 
original relations, through the adoptive parents. 

The consanguineal Sapinda relationship in the family of his 
birth continues even after adoption, and in consequence an 
adopted son cannot marry a damsel belonging to that family^ who 
is within the degree of Sapinda relationship. 

Dvydmushy&yana. — So also a boy who is adopted in the 
dvydmushydyanaiorm retains his natural relationship to all the 
original relations and acquires, in addition, a new relationship 
to his adoptive parents and their relations. He is called the 
son of two fathers, as he is not absolutely given away in adoption, 
but is made a son common to both his original as well as his 
adoptive parents, just as a property may be transferred so as to 
become the joint property of the transferor and the transferee. 
A son could be of this description either by operation of law or 
by express agreement at the time of adoption. According to 
some, an only son can be adopted only in this form; for, as ^ 
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matter of law, he must continue his progenitor's son notwithr 
standing adoption in the ordinary mode. An express adoption 
in this form is now rare. If an only son of one brother be adopted 
by another brother or his widow, he becomes, by operation of 
law, the soil of two fathers, an express stipulation being Iuuf 
necessary : Krishna y, Paramshri, 25 B.S,, 587. 

Absolute adoption is civil death and new birth. — ^An absolute 
adoption appears to operate as birth of the boy in the family of 
adojption, and as civil death in the family of birth, having regard 
to the legal consequences that are incidents of such adoption. 
He is deemed to be begotten by the adoptive father on his 
own wife who is the adoptive mother. His status as* son 
of his real parents ceases in the same way as if he were 
dead at the time of adoption. He cannot be born again without 
having been dead. Man u's .texts Nos. 11 and 12 as explained in 
the Dattaka-mfmdnsS and the Dattaka-chandrikd, and by other 
Sanskrit commentators, are clear authority for the proposition 
that adoption is tantamount to civil death and fresh birth. 

The boy cannot take away with him the natural fatber!s 
gotra and riktha^ when he is passing from the family of his birth 
to that of adoption, or more properly speaking, when he becomes 
divested by adoption, of the status of being the son of his 
progenitor, and is invested with the status of being the soti of the 
adopter. His status of sonship to the real parents being extin« 
guished, he ceases to be a member of the natural father's gotra gr 
family, and his existing proprietory right in the progenitor's 
property also comes to an end, as well as his capacity to perform 
the exequial rites for the spiritual benefit of his natural father 
and other ancestors ceases ; both secular and spiritual connection 
with the natural parents and their relations, cease for ever. At 
the same time the very same connection, arises with the adoptive 
parents and their relations ; he acquires the status of sonship to 
the adoptive parents, and as such becomes a member o£ the 
adopter's gotra^ becomes a coparcener of his family estate, and is 
invested with the capacity for offering ptncZa to him and his an- 
cestors. 

According to ancient Hindu law the status of a person appears 
to have been determined by three, things, namely, the goiray the 
riktha^ and the pinda. The Joint Family system was and still is 
the distinctive feature of Hindu society, the family and not the 
individual was the unit of society, and each family was possessed 
of the riktha or property forming the hereditary source of main- 
tenance of its members ; and it was an imperative duty Of a person 
to provide with pinda or funeral oblations, the deceased ancestors 
of the family to which he belonged. The members of a family 
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-appear to have 136611 dividedihto'tVo oloBses; some were co^prof 
pri6tors of tbe riktha or family estate, while tb'e rest were -ndifc 
80, bat entitled to maintenance only, out of tbe said estate. .^ : 
^ ' Tbe two passages of Mann, one (ix*, 142) dealing with the 
extinction of the adopted son's status in tbe family of birth, and 
tbe other (ix, 158-1 60t] .with tbe accrual of tbe new status in the 
family' of adoption, are illustrative, and are based on the principle 
and fiction of civil death and fresh birth. Accordingly the same 
legal consequences follow from adoption, as from retirement or 
adoption of a religious order. The adopted son is to be deemed 
^ead in the family of birth, and succession must therefore open to 
any property tbat may. belong to him at the time of adoption/ of 
•which he becomes divested. 

The law on the subject has been misunderstood, owing totbe 
tnistranslation of Mahu's text, cb. ix, sloka.142 (text No. .11) 
which clearly implies that tbe adopted son's existing proprietary 
Tight in tbe natural father's property, becomes extinguished j 
otherwise, why should be not take away with him such property 
or bis share in the same when be is leaving the progenitor's family 
for joining tbe adopter's family P And the text has been so under- 
stood by all tbe Sanskrit commentators. The view expressed in tbe 
Tagore Law Lectures on adoption, that there is no authority for 
maintaining adoption to be tantamount to civil deatb,*-^is 
•erroneous as being contrary to the said text of Manu, and. to tbe 
'commentaries on Hindu law, which do* not appear to have i)een 
taken into consideration in the said Lectures ; although tbe same 
view has also been taken in the case of Behari v. KaUaSy 1 W.N., 
121, in consequence of the proper materials for a correct decision 
not being placed before the learned judge. c> ■ 

Adopted son cannot renounce status bv adoption.— The boy 

who is: validly given away in adoption by bis parents, has no 

^choice in the matter: he cannot renounce the istatus as adopted 

'son; he cannot question the power of his parents to cause tbe 

severance of his connection with his natural relations ; he may 

-give up his right of inheritance from the adopter, but he cannot 

give up his status as adopted son, and return to bis family of 

birth: Mahadu Y.Bayajiy 19 B.S.y2S9. 

Status and inheritance in the adoptive family.— The adopted 
son's status and rights in the family of adoption, are dealt with 
by the commentators, as being based upon express texts, and 
'^according to them the adopted son stands in manyr respects on a 
-footing very different from that of the real legitimate son. As 
^)regards inheritance, there is a conflict between the Sinritis, some 
:^^ Of which are very favourable to the adopted son while- others are 
"Oiot so^ the latter admitting^ his right of inheriting from; tbe 
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'ihe C0nflit^£ing t^xts by holding that possession ol^ good qualities 
-will tsntitle the adopted son to inherit from tlie adoptive father as 
well as from his relations ; otherwise, he will inherit from the 
-adoptive father alone. There is, however, no express authority in 
Hindu law recognizing the adopted son's right of inheritance from 
'the adoptive mother's relations. 

Our Courts of Justice have avoided the difficulty by laying 
down a rule based upon the principle of equity and justice, and 
so cutting the Gordian knot of conflicting texts, — the principle 
being that the adopted son should have the same rights in the 
family of hisadoption, as^ he loses in the family of his birthy 
unless there be express texts curtailing the same: they have 
'thus adopted a principle which appears to be quite contrary to 
•that followed by the commentators, namely, that the adopted son 
caiinot claim any right unless there be an express text givitig 
him that righ1;,-^and have disregarded the abo^e distinction 
drawn by the commentators, by tacitly assuming the adopted son 
to be endowed with good qualities in every case. 

Accordingly it i& now settled by the decisions of the superior 
Courts that, as regards inheritance the adopted son holds in M 
respects the same position as-an aurasa son of the adoptive father 
and the adoptive mother, and is entitled to all the rights oi^ a 
real son of the.adoptive parents with the exception of only such 
as' has been expressly denied liim. 

' The result id, that he will inherit from the adoptive father, 
the adoptive mother and all their relations without any distinc- 
tion or restriction, subject only to one exception mentioned below. 
The adopted son of a full brother will take in preference to the 
nurasa Bon oi ti half-brother; and one daughter's adopted son 
will inherit equally with anothei* daughter's real son. See Padma" 
kumari V. Court of Wards, 8 C.S., 302 ; Kalikomal v. Vm,asunkeff 
IOCS., 232 J see also 6 C.S., 289; 3 W.R., 49 ; 1 A.S., 255; 
•8 Knapp, 56 ; 5 W.R., P.C., lOO. 

TheorjT of adoptiofn«-rl^ ^^^ already been observed that the 
theory of adoption is complete affiliation, and consists in the 
fiction of new birth, the adopted boy being deemed to be begotten 
by the adoptive father on his own wife. But it must not be 
'^apposed that the inequality of the auraaa and the dattaka sons ad 
regards their rights, such as is found in the commentaries, is in- 
consistent with this thiBory. For even among aurasa sons uneqttal 
distribution of property at partition, is laid down in the Smritis, 
-and used to be made in former times. 

Adoptive mother.— When the adopter has more wives thiari 
i)xiey tlien the question may arise as to which of them will be 
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the mother of the adopted son. If the adopter allows any dne of 
his wives to join him in the ceremony of taking the boy in adop* 
tion, in that case she will be his adoptive mother, and her co* 
wives his stepmothers, so that the adopting mother would succeed 
to him to the exclusion of the other wives of the adoptive father. 
See W.B., Gap. No., p. 71 and 18 M.S., 277. On appeal against 
this Madras case, the Judicial Copimittee held these two oases to 
be rightly decided. In this case a man selected one of his two 
wives to adopt a boy in conjunction with him, the boy inherited 
the adopter's estate and died an infant, leaving the two widows 
of the adopter ; the adopting widow was held entitled to succeed 
to the estate in preference to the other : Annapumi v. Forbesy 26 
I, A., 246. 

But a difficulty arises if the adopter alone takes the boy, or 
when all his wives join with him, if the latter course be possible. 
In either case all the wives might be taken to be his adoptive 
mothers. But fiction would then surpass nature : joint produc- 
tion of a single son by several females is a phenomenon unheard 
of, except in the story of Jardsandha in our Mahdbhdrata. The 
Itihfisas and the Par&nas, however, are our books of precedent, 
and you may rely upon them for drawing an argument by analogy 
•in favor of the adopted son's rights. So the adopted son who is 
a favourite of law would have different sets of maternal relations 
to inherit from, if such an anomaly be permissible. 

A greater difficulty presents itself when a widower or a 
bachelor adopts. In the first case it might be said that the de- 
ceased wife of the adopter will be the adoptive mother, and her 
relations the maternal relations of the adopted son. The diffi- 
cvlty in the latter case, however, must remain unsolved. 

But it should be observed that although the husband's son 
is deemed by courtesy to be the wife's son, yet acceptance by the 
wife is absolutely necessary to constitute the husband's adoptee^ 
her legal son. Even when a man has only one wife, and the man 
alone adopts and the wife does not join in the. act of adoption or 
concur in it, the legal relation of mother and son cannot arise 
between them. Nanda Pandita, no doubt, maintains that although 
the husband's assent is necessary for an adoption by the wife, yet 
the husband may adopt without the assent of the wife, and the 
son so adopted would belong to the wife in the same manner 
as any property accepted by bim. But as the wife's right to the 
husband's property is neither co-equal nor similar to that of 
^he husband, but is subordinate in quality and character and is 
assumed to enable her to use and enjoy the same to jsl limited ex- 
tent ; similarly there can be no actual and legal relation of mother 
and son between the wife taking no part in the adoption, and the 
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husbatid^s adopted son; any more than between a wife and thd 
hnsband's begotten son bj her co-wife. That a stranger adopted 
by a man without the concurrence, or even against the will, of 
his wife^ would become legally her son, is a proposition wjiich 
must be established by authority ; should there be none, the 
above ipse dixit of Nanda Pandita declaring the husband's in* 
dependence of the wife as regards adoption, would hot be suffi* 
cient for that purpose. . It would .be begging the question to 
say that the husbands's adopted son becomes the son of his wife, 
when he has only one wife, even without her consent, Nanda 
Pandita also, appears to indicate that acceptance by the wife is 
necessary to constitute her ■ the legal mother of her husband's 
adopted son, by saying that the ancestors of the mother that 

accepts in adoption ^rfifirfi^ ^ ^ixnr are the adoptee's maternal 
grandsires in the ceremony of Pdrvana Srdddha, performed by 
nim J Dattaka-mimdnsfi vi, 50. Hence the term, * adoptive mother * 
must be taken in its primary meaning of adopting mother, and 
not in the figurative sense of the adopter's wife. The Sanskrit 
rule of legal construction is that every word should be taken in 

its ordinary primary meaning ir.^nJI" ^ i^w? I The incidents of 
Kritrima adoption in MithiUif throw considerable light on the 
point. 

Ante-adoption agreement curtailing adopted son's rights.— 
It has already bee^ noticed that a widow is not legally bound 
to execute the power of adoption, however solemnly she might 
be enjoined by the husband. Her interest in the husband's estate 
is not affected by her omission to adopt. Her interest is opposed 
to her duty to carry out the husband's wishes ; these are sought 
to be reconciled by an agreement before adoption, between the 
widow and the natural father of the boy, whereby the widow 
retains some interest in the husband's estate for her life.. Su6h 
arrangement does not appear to be open to any valid objection, 
if the right retained does not exceed the widow's estate which 
she is entitled to enjoy notwithstanding an authority to adopt, 
which she may ignore. It cannot be deemed to be a fraudulent 
execution of the power. When the donee of the power derives 
a benefit from the execution of the power in a particular manner, 
but for which he could not have got the benefit, then the execu- 
tion may be regarded a fraud upon the power. But the power 
of adoption is a peculiar one, the like of which is not found in 
the English law. The Bombay High Court has held that an 
agreement by the natural father consenting to retention by the 
adopting widow, of certain interest in the husband's estate is 
binding on the adopted son : Bavji v. Lakshmi^ 11 B.S., 381, 39S. 
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The Judicial Committee have expressed a^^opini6^ againsiri^uoH 
agreement ; in a casein which it was made after adoptionl ' Theii 
liordsbips observed.-^^^ No' conditions were attached to the adop« 
tion. Had it been otherwise, the analogy^ such as it is, presented 
by the doctrine of Courts of Equity in this country relating to 
the execution of powers of appointment would ratlier suggest 
that, even in that case, the adoption would have been valid and 
the conditions void.'*— 16 LA., 59=s:16 C.S., 556. 

The Madras High Court have taken this view, and relying 
on this olitur dictum of the Privy Council have held that the 
adopted son's rights cannot be curtailed by any ante-adoption 
agreement of the natural father : Jagannadha v. Papamma, 16 
M.S.,400. 

The effect of such a view as this would be that adoptions^ 
will not take place at all in most cases, that is to say, a greater 
fraud will be perpetrated on the power, which the courts are 
powerless to prevent. It is doubtful whether this result is -desir- 
able, and whether it i« not preferable that the lesser fraud, if 
frajad it be, should be permitted. Besicles it would be no less a 
fraud on the Purdanashin widow who is induced to adopt upon 
the understaiiding, that the conditions subject to which she 
adopts are valid and binding on the adopted son^ if the conditions 
be declared void and the adoption good. 

Adopted son's share.— The only exception^ agreeably fo the 
principle above mentioned, is, as to the an^unt of share to be 
obtained by the adopted son when a real son becomes subsequently 
born to the adoptive father, there being express texts giving to 
the adopted son, a lesser share in that event. In this respect too, 
there are conflicting texts, some giving him a third share, som^^a^ 
fourth share, while there is a text of Yriddha-Gautama, cited in the 
Dattaka-mlmdns^ v, 43, which says that an adopted son endowed 
with excellent qualities and an after-born son are equal sharers. ~ 

In dealing with the adopted son^s heritable right, our Courts 
have assumed him to be endowed with excellent qualities in alt 
cases; if the same assumption be made With' respect to the 
question as to the amount of bis share,^^ when ah aurasa son ii 
subsequently born, then he should get an equal share in all caseisj 
according- to the above text of Vriddha-Gautama. But the ques- 
tion has not been considered from this point of view, in the cas^s 
on the subject, . 

The expressions one- third share and one-fourth share appear 
to be used in the texts, as liaving reference to .the share of the 
auraed son ; and not as being so' much part of the estate, foi^ inf 
that case if there are many real sonis born, the adopted son woiQd 
have got a larger share than each :of them^ The conflict hkk 



Digitized by VjOOQIC 



l2St 

nat'lSB^n JcecoiicilSd, nor are the terma. satisfactorily eSptow^-! 
Bu£]Che:lrQle adopted is. that in Bengfi.l the adoptedson wQiild get; 
half. !of Wjhat a begotten son gets (4 C.S., 425) ; and in <3^her 

f laces, one-'fonrth of the same (1 Mad. H.O.R., 45; 16 B.S., 
47), But it has recently been held by the Bombay High Court, 
thd^tJie is entitled to a fifth share instead of a fourth. 9.hare, 
{Qdrifkpay. Ningapa^ 17 B.S,, lOO), in other words, to oue-foartb 
of .wJiat a legitiQiate son gets* '.[",-... 

,; There is no other express, authority in the Smritis for car-, 
tailing the rights of the adopted son* But the author o£ the 
Dattaka-chandrikd extends this rule of difference in shareis, to^ 
cases of partition between male descendants in the male line down, 
to the great-grandson, where there is competition between.au 
adapted and a real descendant. He does so by analogy which 
would make the rule applicabte to all cases in which there is^ 
competition between a real and an adopted relation. 

V The extended rule has been followed by the Calcutta High 
Court in a case in which the adopted son of one brother brought 
a suit for partition against the sons of. two other brothers 
(4 C.S., 425)^ they formed members of a joint family governed by: 
the Mit&kshard. The Madras High Court doubts the correctness 
of this decision: {Rdjd v. Svhharayaj 7 M.S.,.253). . 

./Th'erale was not applied to a case in which the adopted son 
of one daughter was a claimant together with the real legitimate 
son 'o£ another daughter, both of whom were held to be equal 
8harers;(9C.S., 70). 

Another novel rule enunciated for the first time by the; 
Dattaka*chandrik&, is that a Stidra's adopted son shoilld share 
equally witl^ his begotten son, on the ground ttat a S.tidra'& 
illegitimate son may by the father's choice get an equal share .with 
bis legitimate sons. It is difficult to understand the cogency of 
this argument. This rule, however, has been followed by the 
Madras High Court (7 M.S., 253), for this book is said to be of 
apecial authority in Bengal and Madras. 

Adopted son's right as against adopter.— The position of an 
adopted son is secure under the Mitdksbara ; for as he is eatitled 
to all the rights of a real legitimate son, he acquires from the 
moment of adoption, a right. to the ancestral property, so. a^ to 
become the co-owner of the adoptive father with corcqual rights^ 
^ut if his position be not better than that of a real . legitimO'te: 
flon, then under the Ddyabh&ga* and also under the Mitdkshai^^ QO'/ 
far as regards the self -acquit^ proper ty> the adopted sou woi|ld> 
be left . eompletely at the mercy, of the. jadoptive father. .. The. 
proposition that: an adopted son is. entitled to.tbe Bamie rights aft a; 
real legitimate son of tha adoptive . Iparents, confer^ . on him . in. 
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Bengal the contingent and uncertain right of inheriting firoiu' 
them and all their relations. But the certain right of inheriting 
the adopter's property ought to be secured to him by curtailing 
the adopter's power of giving away his property to the detriment 
of the adopted son, seeing that the moving consideration inducing 
the parents to give their son in adoption is, his advancement by 
his appointment as heir to the adopter's property* According^ to 
the principle of equity and justice, therefore, our Courts are 
competent to protect an adopted son against the capricious and 
whimsickl disposition of his property by the adoptive father, 
made with a view to deprive the sou of the right of inheriting the 
«ame, when the protection afforded by natural love and affection 
to real legitimate sons is wanting in his case. There are, 
however, some cases governed by the Mitdkshard, in which it has 
been held that an adoptive father is competent to make a gift of 
his self acquired immoveable property either by an act inter vivos 
(Rtmgama v,\4fcAama, 4 Moore 1=7 W.R., P.O., 57) or by a will 
{Purushotam v. Vdmdev, 8 Bom., H.O.R., O.C, 196, Svdanund v. 
Bonamaleey Marshall, 137=2 Hay, 205), so as to deprive the 
adopted son. But in these cases, the principle of equity could 
not be invoked, inasmuch as the adopted sons became entitled to 
large ancestral estates. 

In Hindu law adoptions took the place of Wills which were 
unknown and unrecognized. Adoption is regarded by the Hindus 
as an appointment of the heir and successor to the adopter. The 
moving consideration influencing the natural parents to give 
away uieir son in adoption is the Delief that it is an advancement 
of the child who is sure to get the rich inheritance of the adoptive 
father. They would not have parted with their son, if they had 
believed that the adopter could disinherit him, according to his 
pleasure : had they thought such disinherison. possible they would 
have required the adopter to settle his property on the boy before 
making the gift. But this course has now become absolutely 
necessary, inasmuch as the Privy Council have held that in 
adoption there is no itnplied contract with the natural father 
that in consideration of the gift of his son, the adopter 
will not make a will, depriving the adopted son of his estate : 
{8ri Baja v. Court, 26 I.A„ 83=3 W.N., 415). It is so held even 
in a case where there was an express agreement in which it was 
^aid that the adopter constituted the boy his heir to his estate ; 
their Lordships remarked that by raying that, the adopter meant 
only that he had given him the same right of inheritence as a 
natural' son would have. But it should be observed that that 
i§ aright which the law gives to an adopted son, no- contract wa^ 
riefeeftsary for ^ecuringtit to Uim iii that case.- :: : * \ . 
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Adoption by Hfridow and devoting.— When a person dies 
giving an authority to his widow to adopt: a son unto him, then 
bis estate mast vest in the nearest heir living at the time of his 
death; for a Hindu's estate cannot .remain in abeyance for a 
nearer heir who may come into existence in future* Hence if he 
dies without leaving male issue, his estate must vest either in his 
widow or widows, or in the surviving collateral male members of 
the joint family if governed by the Mitdkshara* If again the 
person leaves behind him a son and. authorizes his widow to adopt 
in the event of that son's death without male issue, his estate 
vests in that son, and on the latter's death may vest in a person 
other than the widow authorized to adopt. Between the death 
of the adoptive father and the adoption, succession might open to 
the estate of deceased relations of the adoptive parents, which 
would have devolved on the adopted son, had his adoption taken 
place before the falling in of the inheritance. Hence arises the 
vexed question as to what estates, already vested in other persons, 
may a subsequently adopted son take by divesting them, the 
ordinary rule of Hindu law being that an estate once vested by 
inheritance cannot be divested by reason of any subsequent 
disqugJification of. thehein :{Moniram v. Kerry y 5 O.S., 776), or by 
reason of a nearer heir coming into existence afterwards : {Kalidas 
V. KriBhmy 11 W.E., O.C,, 11 = 2 B.L.R., P.B., 103). Hence 
divesting by adoption is an exceptional rule founded on tlie 
peculiar character of the institution, and entirely based upon 
judicial decisions which do not seem to be quite consistent. 

When the estate is vested in the adopting widow as heiress 
of her deceased husband, she becomes divested bj the adoption 
which is an act of her own : choice. If the husband's estate is 
vested in two CO- widows, and one of them adopts a son in the 
exercise of the power granted by the husband, it has been held 
that- both the widows become^ divested .* Mondahini v. Adinath, 
18 C.S., 69» So in Bombay it has been held that when the senior 
widow without authority from the husband adopts a son of her 
own accord, the junior widow is also divested of her interest in 
the husband's estate (5 Bom., H.C.B., A.O.J., 181; 8 idemy 114). 
But in a case where a person died leaving two widows and a son 
by the senior widow, and giving authority to the junior widow to 
adopt in the event of that son's death, and on the happening of 
that event the junior widow adopted a son, it* has been held that 
the senior widow cannot be divested of the estate which became 
vested in her as the mother and heiress of the son ; Faiz-uddin v. 
Tiniowrif 22 C;S., 565. So also when on the existing son's death 
the estate vested'in his widow-or in his paternal grandmother or 
other h'eir^' it has^ been held that his mother in the former ca^e^ 
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lii;|dlbjjsi ttepm^tlieriin the littetvOoiMjiatjidopt^^ the 

^Bjhsite/t0J&e. divested;: Bhoobunmoyee y*. sRamhisore^ 10 MJ.A.jf 
g79=?;3W;B*, RO., 16 ; DromowoyM v. SAanwt, 12.C.S., 246; 
^ntuimaft y. if a&&«,. 8 Mad., &.C.B., lOB.i . - 

Bijit: if. the estate vests in the adopting widow bj inheritance 
frQn) berson or son's son, and she then adopts^ the adoption, will. 
be yalid, and the widow will be divested of the estate, aecarding^ 
to the Mitdl^har^ school: Janmabai v.. Bayehand^ 7 B.S.» 225; 
Batji .V. Lakshmihaif 11 B.S.^ 8S1; Lakshmi v. Oatto, 8.A.S., 
319 ; Manikohand v. Jugutsetan^ 17 C.S.> 518. The law may he 
contended to be difiEerent in the Bengal school, as regards dives tr 
il1gi^8uch cases, because: here under no circumstanoes jcan a^ 
brother tak^ in preference to the mother,, or a paternal uncle in , 
pr0ference to the paternal grandmother ; whereas according to. 
the Mit&kshar& the male members of a joint family take,^ to the 
exclusion of the females, the undivided co-parcenary interest of a 
deceased member ; and the adoption may be assumed to relate, 
jbaqk to the time when the estate vested in the adopting widow. 
Opposite opinions have been expressed by the learned Judges of. 
the Calcutta High Court, the preponderance is in favour of the 
view that the mother, becomes divested : see 5 C.S», 615 ; 2 WJ^n 
889=25 C.S., 662 and 5 W*N., 20. It has, however,, been, held: 
by. the Bombay High Court that an adoption made by a mother 
who succeeded as heir to her son after his death and that of his 
widow,, is invalid, the power being at an end : Krishnarav v. 
SAawiarrar, 17 B.S., 164. 

An adoption by the widow of a predeceased son without the* 
assent of her mother-in-law cannot divest the latter of the» 
father-in-law's estate vested. in her: Oopal v« Vishmi, 23 B.S., 250^. 

When a member of a joint family governed by the Mitfikshar^ 
dies giving permission to his widow to adopt a son, then his un-. 
divided corpa;rcenary interest vests, on his death, in the surviving, 
m^le members, who, however, will be divested by the subsequent 
adoption made by the widow : Sri Virada v. Sri Brozo, .1 M*8.r 
69=8 LA„ 154 ; SurendraY. Sailaja, 18 C.S., 385. It should be> 
observed, however, that .vesting and. divesting go on continually, 
by births and deaths in a Mitikshar& joint family^ and the law in 
this respect, is somewhat different in the two schools. But it, 
appears that if the male member in whom the undivided interest, 
of another member authorizing his widow to adopts vests by.sur-. 
vivorship, dies and the whole family property vests in his widow,, 
and then the other widow adopts,, such adoption would be invalid/ 
by reason of the second. widow being not dive^ited : JSttpq&tcfkJ V« 
Bakhmabaif 8 Bom , E.C.B., AaC.J«, 114. ; The distinction is that. 
i^ tbe p.doptlon. is jnade when, the undivided co-parceuary interests 
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surviyorsliip, the interest is divested and the adoption is valid; 
but if the adoption is made after the estate has passed from the 
oo-pareener taking by survivorship to His heir then the estate can- 
not be divested and the adoption is invalid : Chandra v« Oojarabaty 
14B.8., 463. 

. An adoption made with the assent of the person in wlK)m the 
estate is rested will divest him of that estate: Payapa v^ 
Appannay2SB.8.y327. 

As regards the estate of anj other than the adoptive father^ 
succession to which had -opened before adoption, the adopted «ozi: 
cannot lay any claim to the same (Xa% v. Oocool, 2 C.S., 29S)j 
even when the adoption wtis delayed by the fraud df the peri^]} 
in whom tlie succession vested : Bhubaneswari v. Nilhamal^ 12 C.S,, 
18, aMrming 7 C.S., 178. >:it 

Unauthorised alienation by widow. — As an adopted sotf 
becomes entitled to the adoptive father's estate by divesting the 
widow, he acquires from the time of adoption the ri^ht to recovei 
any property that has been alienated by the widow without 
legal necessity. He is not to wait until the widow's death, like 
tbe reversioner } for, the widow's estate comes to an end im- 
mediately on adoption, consequently no unauthorised alienatidii 
by her, can subsist beyond the ei^tinction of her own title which 
atone could pass to her transferee: Moro r. Batajiy 19 B.S., 809» 

Effect of invalid adoption. — ^Ther^ are two elements in an 
adoption, first, the transfer af the j>a^»a potestas or patern^ 
dominion over the boy from the natural father to the adopter, 
causing the extinction of his status in the family of birth, secofidf 
the investment of the boy with the status of son unto the adopter; 
When slavery was recognised, if the adoption was invalid, the boy 
would not acquire th6 status of sonship to the adopter, but the 
effect of gift by the father or the mother and acceptance of the 
boy, would be the loss of his status in the family of birth; and the 
acquisition of the condition of a slave of the adopter, aiid aiii 
such he was entitled to maintenance only in the family of iidofK 
tion. But such an effect as this cannot arise now that davery 
has been abolished : if the adoption fails, tlie boy's sftattis in the 
family of his birtli will remain unaffected by the invalid" adoptidii'» 
This distinction is not borne in mind. There are some decisiond 
in which the farmer view was taken, which was correct before the 
ftbolitibn of slavery; while there are others ihHWhicli the latter* 
Tiew has been expressed. ^- 

Idmitation for declaring* invalidity of adbptibn.<^T 
that if an adoption is invalid, the adopted son's natural rights 
remain quite tinaffected, is just and e^v^itable^ Ther^ is, howev^v^ 
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great practical difficulty in giving effect to it, when tUe adoption 
|S set aside after a considerable time has elapsed from adoption, 
and most of his natural rights have become barred by limitationv 

While construing the provisions of the Limitation Act of 
1871, on this point, the Judicial Committee observed,—" It seems 
to their Lordships that the more rational and probable principle 
to ascribe to an Act whose language admits of it, is the principle 
of allowing only a moderate time within which such delicate 
and intricate questions as those involved in adoption shall be 
]>rought into dispute, so that it shall strike alike at all suits in 
wbicb the plaintiff cannot possibly succeed without displacing 
fin apparent adoption by virtue of which the defendant is in 
possession^' : Jagadamba v. DaJchina^ 18 LA., 84=13 C.8., 308, 

But nevertheless, all the High Courts did at one time hold 
that under the present Limitation Act the reversionary heir is 
entitled to twelve years after the death of the widow who in- 
herited her husband's estate and adopted a son unto him, for 
instituting a suit to obtain possession of the estate on declaration 
of the invalidity of the adoption, and that the Article 118 applies 
to suits for declaratory decrees only ; see 25 C.S„ 854 ; 27 C,S., 242 
and the cases cited therein. But recently, having regard to the 
principle enunciated by the Judicial Committee in Jagadambd's 
case, and also to an observation made by their Lordships in Mohea^ 
mrain's case (20 LA., 80=520 C,S„ 487), the Madras High Court, 
and a Full Bench of the Bombay High Court presided by Sir 
Lawrence Jenkins, have held that the Article 118 of the present 
^Limitation Act governs a suit for a declaration that an adoption 
;vvas invalid, whether the question as to its validity is raised by 
the plaintiff in the first instance or arises in consequence of the 
defence setting up the adoption as a bar to the plaintiff's claim to 
the adoptive father's estate; 20 M.S., 40, and Shrinivasa v. 
Sanmant, 24 B.S., 260. 

This view is supported by the opinion expressed by the Privy 
Council in the subsequent case of Malkarfun v. Narhari (27 I,A., 
ai6=:26 B.S„ 887), in which their Lordships held by applying 
the principle set forth in Jagadamba' 8 case that one year's limi- 
tation prescribed by Article 12(a) of the Act of 1877, is not con. 
^ned to only suits in which no other relief than a declaration 
setting aside a sale, is sought, but applies also to suits where 
other relief is sought which can only be granted by setting aside 
•the sale. This principle is applicable mutatis mutandis to Articles 
118 and 119 of the present Limitation Act XV. of 1877. 

Invalid adoption and Persona cle«*flrnr»«ce,— When a gift 
is made by a Deed or a Will to a boy who has been adopted, or 
^hose adoption is directed, by the donor, but who is not adopted 
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or whose adoption is held invalid, then a question arises mth 
respect to the validity of the gift. If the intention is clear to 
benefit the boj who is identified irrespective of adoption, the 
reference to which is intended as mere description, then the gift 
mast be held good according to the same principle as is laid 
down in Section 63 of the Succession Act : Nidhoo v. Saraddf 
3 I, A., 253=26 W,R., 91 ; Bir v. Ardha, 19 LA., 101=19 C.S., 452. 
But, if on the other hand, the adoption of the boy appears to be 
the condition of, or the moving consideration for, the gift, then 
the gift cannot take effect, if the adoption fails or is pronounced 
invalid: Fanindra v. Eajeswar^ 12 LA., 72=^11 O.S., 463; Karaimi 
V. Karson, 23 B.S., 271. 



KBITRIMA ADOPTION. 

According to the Smritis and the commentaries, the Elritrima 
form differs from the Dattaka only in this, that in the latter the 
boy is given in adoption by his natural parents or either of them^ 
whereas in the former, the consent of the boy only is necessary 
who should therefore be destitute of his parents, and thus sui juris, 
60 as to be competent to give his assent for his adoption ; in all 
other respects there is no difference between the two forms. 

But the so-called Kritrima adoption that is now prevalent in 
Mithila appears to be a modern innovation and altogether a 
different institution from that dealt with in Hindu law. 

The Kritrima form of adoption such as is now made in 
Mithila, does not appear to be affiliation but is something like a 
contractual relationship between only the adopter and the adoptee. 

In this modern form a man and his wife may either jointly 
adopt one son ; or may each of them separately adopt a son, so 
that the son adopted by the husband does not become the wife^s 
fion, and vice versd; and in such a case the son of the one does 
not perform the ezequial ceremony, nor succeed to the estate, of 
the other : Sreenarain v. Bhya^ 2 Sel. Rep., 29 (23) ; see also 
7 W.E., 600 and 8 W,E., 155. 

The offer by the adoptive parent expressing his desire to 
adopts and the consent to it by the boy, expressed in the lifetime 
of the former are sufficient to constitute adoption. No religious 
ceremonies or burnt sacrifices are necessary in this form : KuUean v. 
Kripa, 1 Sel. Sep., 90. There is no restriction in this form as to 
the capacity of being adopted, such as being an only son, particular 
age, or performance of the XTpanayana ceremony or marriage, 
and particular relationship : 3 Sel. Sep., 192=145 O.E. 

The adoptee in this Kritrima form does not lose his status 
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ixL bis fwiily of birth, and by the adoption be acquires tbe right 
of inheriting from tbe adoptive parents or parent alone. He can- 
not take tbe inheritance of bis adopter's father or even of tbe 
adopter's wife or busbahd, tbe relationship being limited to tbe 
contracting parties only : 7 W.R., 500 5 8 W.R., 155 ; 26 W.R., 
255. 

According to tbe authoritative commentaries of the Benarea 
scbool tbe Kritrima form of adoption may be made in the EaU 
age, in addition to the Dattaka form, and it appears to prevail 
ihmany places in Northern India, if not also in the Deccan. Bat 
this form vvhenever met with at a place otber tban Mitbila, must 
not be confounded with tbe modern innovation of tbe latter 
district, wbich though called Kritrima is altogether different from 
it. The real Kritrima form is exactly similar to tbe Dattaka one 
as regards their incidents. 

Properly speaking tbe name Kritrima sbould not be applied 
to the adopted sons tbat are popularly called by a different name 
in Mitbila, namely, Kurta-putra which does not appear to be a 
c^orruption of Kritrima-^ttra but of Krita'puttra^ 

Mitbila is tbe modern district of Tirboot wbich is a corrup-r 
tion of tbe word TM^a^bhukii meaning tbe country " bounded by 
the banks'' of tbree rivers, namely, the Gandak in the west, the 
£osi in the East, and tbe Ganges in tbe Soutb. ^ 



Digitized by VjOOQIC 



CHAPTER V, - 

MITAKSHARl JOINT FAMILY. 
OBiaiNAL TEXTS. 

>iw ^n^ ^BTfti wJ ftg^ is'TO ^ihwh i 

1. In land which was acquired bj the grandfather, also in 
e corrodjr or in chattels (acquired by him), the ownership! of both 
father and son is similar. 

2. The father is master, even of all of geins, peark and 
i^orals: but neither the father nor the grandfather is so, of the 
whole immoveable 'projSerty. 

0< .... 

3. Though immoveables and bipeds have been acquired by 
a man himself, a gift pr sale of them should not be made without 
convening all the sons. Those that are bom, and those that tire 
yet unbegotten, and those l^hat are still in the womb, all require 
the means of support : the dissipation of the hereditary source of 
maintenance is censured. 

4. Kinsmen joint or divided are equal in respect ,of immove- 
ables ; for, one is not competent to make a gift, morfj^age or sale 
of the whole. 
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5* Even a single member may make a gift, mortgage or sale 
of immoveable property, at a time of distress, for the ssuce of the 
family^ and specially for (necessary) religious purposes* 

6. Among grandsons by different fathers, the allotment of 
shares is according to the fathers (i.e., per stirpes). 

7. The separation of one who is able (to support himself)^ 
and is not desirous (of participation in the patrimoney), may be 
completed by giving him a trifle. 

8* A son born of a wife of equal class, after the (other) sons 
have been separated, is entitled to the (paretital) share* 

9. A son begotten before partition has no claim on the share 
of the parents ; nor one^ begotten after it, on that of a brother* 

10. If he make the (sons') allotments equal, his wives to 
whom Stridhanam has not been given by the husband or the 
father-in-law, shall be made partakers of equal allotments.. 

tl» Let the sons divide equally the property and the debtd 
after the demise of the parents. 

12. The mother also, of those dividing after the death of 
the father, shall tskke an equal share. 

13. Uninitiated brothers should be initiated by those, tor 
whom the ceremonies have been atlr^a^ completed; and sisters 
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Bbould be disposed of in marriage^ giving tbem ad tin allotment ati 
one^fourth share. 

14. Without detriment to the father^s estate^ whatever else 
is acquired by a parcener himself, as a present from a friend, or a 
gift at nuptials, does not belong to the co-parceners. He who 
recovers hereditary property, which had been lost, shall not give 
it up to the parceners ; nor what has been gained by science^ 

15. But if a single co-parcener recovers ancestral land whictl 
had been formerly lost, the rest may get the same according to 
their due shares, having set apart a fourth part for him. 

16. But if there be an accretion to the joint property (made 
by any parcener through agriculture, commerce, etc.), an equal 
division is ordained. 

17« Whatever has been given by the parents, belongs to him 
to whom it was given. 

184 tf the father is dead, or gone to & distant place (afid 
not heard of for twenty years), or laid up with an incurablef 
disease, his sons and son's sons shall pay his debts which must 
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be proved by-witnesses in ease of denial. He who takea the 
heritage, likewise he who takes the widow, or a son if the estate 
is not vested in anyone el^e, or the heirs of one leaving no son« 
shall be compelled to pay the delts. A son is not liable for his 
father's debts incurred for indulgence in wine, women, or wager, 
or for unpaid fine of tax imposed on him, or for his promise to 
make an unlawful gift^ - 

\ei wer^ ^^>t finrft; 5T^ 

^. ' X9, For brothers. a common abode is ordained so long as the 
parents are alive. 

. i:MITAKSHARA JOINT FAMILY. 

The Sanskrit word for Inheritance is (2^2/(1 which is derived 
from the root da (spLatin (lo) to give, tind which primarily means 
a gift. Heritage resembles a gift in this that in the former as in 
the latter one person's right accrues to another person's ^property 
jri^thopt iiny yaluable consideration. Heritage may als^o be deemed 
^'n implied gift; for, the law of inheritance in a Couhti*y is 
mo&lded and regulated by the feelings of its people, so that i{ 
every person of a community could have declared at the time of 
his death his intentionrvvith respect to the persons thjit are to 
take his property, then in the majority of instances the dpnees 
w6uld have, been the Tery persons that are declared heirs- by the 
lawi: the larw of inheritance,' thereforeV may be regarded as the 
General Will of the concimunity, and hence heritage may, not 
improperly, be regarded as gift which the previoua owner intended 
but omitted to make, but' which the law relating to the order df 
succession, gives effect to by rifiising a conclusive presumption of 
such intention, founded on degrees of wlijit are usually called 
natural love and affection but what are really feelings pf sympathy 
occasioned and determined by the peculiar conditions, exigencies 
and associations of each Society, and may vary in different 
communities, and also in the different stages of development of 
the same community, so that what is. regarded as quite natural 
in one, may be deemed contrary to natural justice in another. 

Three modes of devolution in Mit&kshara.— According to 
the Mitdkshar^ the estate ot a deceased male devolves in three 
different modes under different circumstances. 

1. If he was a ml^mber of a joint undivid^ family bis 
int^re^t in the joint ancestral propertv and in the accretions to 
fhe iain^j passes by survivorship to the surviving male members 
of tbfe family. . / 

By the term ancestral property is to be understood the pro^ 
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pert; of the father and other paternal lineal male ancestors in 
the male line, to which the ri^t of the son or other male de- 
ilc^ndant in the male line, accrues ffx)m the moment of his birth 
or rather conception, and which is on that account, called un^ 
^structed heritage. It does not include property inherited jointly 
by two brothers from tbeir maternal gi*andfather or from a female 
ancestor or from a collateral relation ; such property though joint 
does not pass by sunrivorship but devolves according to the rules 
of succession ; Jwoda Koer v. Sheo Persaud, 17 C.S., 88 ; Sawit- 
iMtdha V. Thangathanniy 19 M.S., 70. Nor does it include property 
jointly obtained as a gift by two or more brothers living jointly : 
Bai V. Patel, 26 B,S., 446. 

It should be observed that the expression pass by survivorship 
IS a contradiction in terms; for the undivided co-parcenary 
interest of a member in the joint property lapses on his death, 
and therefore nothing j)aM6« to the survivors whQse right to the 
whole of the family property accrued at the time of their res- 
pective birth, and no new right is acquired on the death of a 
member. 

. 2. If he was sepunvted from his co-parceners and was not 
subsequently re-united with any one of them, his estate descends 
agreeably to the rules of succession. 

The rules of succession also apply to the self -acquired and 
other separate property of a member of a joint family according 
to the ruling: of the Privy Council in the Shivaganga case : Katama 
NacAiar V. Baja of Shivaganga, 9 MJ.A., 589=2 W.E., P.O., 21. 

And conversely the rule of survivorship applies to any joint 
4ance$tral property (including accretions to the same) which may 
have been kept joint and undivided at the time of partition of all 
the rest of property : Chowdhury Chintamun v. NowlucJcho Konwariy 
2I.A., 268. 

The rules of succession will apply, as stated above, to even 
joint property other than ancestral and accretions to the same. 
* 8. If he was re-united with any of his co-parceners after 
partition, his estate goes according to a certain course of succes- 
sion, though in some cases it may seem to pass by survivorship. 

It should be observed here that although there tire good 
reasons for considering that the different coui*ses of succession to 
the estate of persons ' were i'€fgulated by their stiatus of being 
joint^ or separate or re-ntiited, yet it is now settled by decisions of 
the Privy Council that the course of descent is determined by the 
character of the property, so that whether the istatus of the famih 
be joint or separate, the property which is joint will pass *i 
survivorship and the property which is separate will devoM^ 
a different course of succession. The first proposition, hrstill 



Digitized b*y VjOOQIC 



ISS 

should be restricted as being applicable only to such joint property 
as is ancestral or accretion to the same. 

The joint Hftmily system— is a cherished institution of the 
Hindus and is the peculiar characteristic of their society of which 
it is the normal condition^ It is only a continuatioh of the 
ancient patriarchal form of family government^ deprived of its 
original autocratic rigor by the civilizing influences of later 
times. Those that are called by nature to live together^ continue 
to do so^ with the exception of daughters born in the family, who 
must pass out of it after marriage^ and with the addition of wives 
of male members, brought from other unconnected families. The 
Hindu Sistras enjoining brothers to live together so long as 
the parents are alive (Text No. 19), give a religious sanction to the 
usage, and are unlike the Christian Scripture ordaining,*-^^^ There«>^ 
fore shall a man leave his father and mother, and cleave unto his 
wife, and they shall be one flesh," — which appears to have 
moulded the structure of European society in the individualistic 
mode. Originating in natural love and affection^ the joint family 
depends for its continuance on self-control, mutual sympathy and 
the spirit of self-sacrifice and forbearance ; while its disruptipn 
owes its origin to the spirit of selfishness and impatience in some 
of its members. The system founded as it is on the virtues of 
sympathy and self-sacrifice, and tending as it does to create a 
spirit of forbearance and mutual dependence, conduces to the law* 
abiding and religious character of the Hindus. This system^ 
however, is opposed to the spirit of self-reliance and independ* 
ence, which distinguishes the people of Europe, and is, on this 
account, disapproved by some English-educated Hindus who 
would introduce the European system ; but this view of their^s 
is looked upon by . the orthodox Hindus as the outcome of 
selfishness. 

This joint family system is organized on the principle of 
subordination, and not on that of co-ordination or equality of the 
members with respect to rank and position. Under it no two 
persons can be equal, one of them must be superior and the other 
inferior relatively to each other: an elder brother or cousin 
is like a father, his wife and an elder sister are similar to the 
mother ; while a younger brother or cousin is like a son, and his 
wife and a younger sister are similar to daughters ; the paternal 
uncle's wife and the father's sister or cousin are similar to the 
mother, and so on. Thus the idea of equality is unknown to the 
^indu mind with regard to family government and social order $ 
aud the title to respect among the members of a joint fatnily 
depends on age and higher degree of relationship. Superior ability 
in a ]t;nior member is recognised to this extent, that it entitles 
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the member possessed of ifc to be the bead of the family as 
regards the management of its property/ and its affairs and deal^ 
ings with the outside world. 

The Hindus accustomed to live in joint family groups and 
to be attended and nursed by the members of their family when 
suffering from disease and the like, do not require the aid of Hob* 
pitals ; on the contrary they appear to feel an instinctive abhor- 
rence for being tended by strangers in Hospitals ; nor do they 
set much value on the medical treatment provided there, as their 
religious belief is that ** They shall die when they are to die/^ 
Accordingly they prefer to be in the midst of the family for the 
care of their person during illness, and even if a member is at« 
tacked by any virulent and contagious disease, the others never 
apprehend the slightest danger to themselves from contact with 
his body, nor are they deterred in the least from touching it 
and nursing him. For they believe that the span of a man's life 
is fixed before his birth ; and not an inch of life can be added to 
or deducted from the predestined period, by any human agency* 
Nothing could be more repugnant and abhorrent to the Hindu 
mind than the Segregation rules recommended by medical men 
for preventing the spread of the plague now raging in this country* 

The joint family takes care of its young orphans and its old 
and infirm members. It looks af ber and guards and protects the 
wives and children of its absent or deceased members. Under 
this system violence and cruelty to wives and children are impos« 
sible, and old age pension is unnecessary. The system exercises 
a salutary influence on the mind t as so many persons cannot live 
together peacefully, without self-control, sympathy, patience and 
forbearance. Suppression of selfishness is necessary: there 
cannot be a happier mode of life than under this system^ if all 
the members work for common good, and the comforts and 
happiness of all be felt by each to be his duty to secure. The 
members of a joint family do not feel the necessity for making any 
separate provision for themselves in their old age or for their 
children, since the family affords shelter and protection to all 
its members, young or old, and its property is ordained to be the 
hereditary source of maintenance of all. 

The joint family system depends for its continuation on the 
possession of certain virtues by its members, and fostering as 
it does the religious spirit it may be called the stronghold of 
Hinduism. The vitality of the Hindu community is derived from 
this system which forms the foundation of their religious and 
spiritual character, the existence of which depends entirely on 
its continuance. What is noble and good in Hindu character 
is its effect. The Hindus should preserve the system. It still 
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^revailn in Hindu Sociefcy sometimes more in form than in spirit ; 
-^n exclusively secular education dissociated from religion, now 
imparted in our schools and colleges, lias been undermining the 
Hindti spiritualism on which the system is founded and on which 
its continuance depends. This institution like every other, has 
its advantages and disadvantages, but its advantages are both 
spiritual nnd secular, while its disadvantages are merely secular 
ill character. 

* Bred up under this system, the Hindus cannot conceive of a 
lieaven without joint family. The Sap in da relationship in the 
'iense of connection through participation in funeral oblations 
implies a celestial joint family composed bf the tndnes of male 
'and female members of a mundane joint family. 

It is, however, worthy of remark that Hindus English-educated 
at the expense of the joint family, and enjoying the advantages 
lEilEorded by it, are yet often found so blinded by selfishness^ a& to be 
dissatisfied with the rule of Hindu law, imposing on them certain 
correlative duties to the family, in return for the diverse benefits 
i^eceived from it. They commit to the family, the caVe of their 
wives and children, while they are compelled to reside elsewhere, 
tot the practice of any profession, or in the exercise of any calling, 
or in service, and are themselves incapable of taking care of 
them, or think it inconvenient to take them with themselves to the 
{)lace of business. In fact, they cannot do without the joint 
family, and cannot sever their connection with it, which they 
are at perfect liberty to do at th^ir pleasure ; but at the same time^ 
they are unwilling to pjirti^tpate with the joint family, their 
earnings, which under the circumstances the Hindu law requires 
them toe do, as being fair and equitable. 

It should also be especially noticed in the present connection 
that India is a very poor country, and even the ordinary expenses 
of English education here, are out of all proportion to the means 
of the middle class Hindus. The expenditure necessary to give 
^uch education to the smart'boys in tlie family, is i^garded as a 
sort of investment. It is not correct to suppose that theboys are 
entitled to the expenses of such education from the. family, as its 
natural duty towards them. The indigenous system of education 
formerly prevailing in this country, was the training imparted by 
the secular Gurus or pedagogues in the village Pithsalas ; and 
that ia what one might say, he was entitled to have, at the 
expense of the family, as ordinary education. But English edu- 
eation should be held to be special training ;' and the gains by 
one who ha« received such educatioii at the expieiise of the family, 
should be considered earned with the aid Of family fund, so as to 
becomie the subject 6f joint right. - 
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The Toj^ics relating to the joint family-^are. (1) the membera 
of whom it 18 composed, (2) different descriptions of property, 
belonging to them, (3) their rights and privileges to and in the 
family property,. (4) management of the family and its property, 
(5) alienation of the family property and of the undivided co- 
parcenary interest of a member, (6) debts of the father and of 
other members, (7) judicial proceedings, (8) devolution of the 
undivided co-parcenary interest of a member, (9) partition and it& 
incidents, (10) things that are not liable to partition, and (11) 
legal presumptions. 

1. — Members of a joint family. 

Males. — The members are males and females. The male 
members are, (1) those that are lineally connected in the male> 
line, such as father, paternal grandfather, son and son's son, (2). 
collaterals descended in the male line from a common male ances-^ 
tor, (3) such relations by adoption and (4) poor dependants. 

Females. — The female members are, (1) thevvife or the 
" widowed wife *' of a male member, and (2) his maiden daughter.. 
As a general rule, a married daughter is not a member of her 
father's family ; since by marriage she becomes a member of her 
husband's' family (Kartik v. Saroda, l8 C.S., 642); there may^ 
however, be cases in which a married daughter continues to live 
as a member of her father's family, sometimes together with her 
husband ; a widowed daughter also may sometimes come back to 
her father's family and live as a dependent member thereof. 

Poor Dependants. — Some helpless persons mostly poor re- 
lations more or less distant, are also maintained as members of 
the family ; the original words for poor dependants ^Nn ^inftur: 
indicate that they are actually getting their subsistence and living 
under the protection of the family. 

The female slave or concnbine» and the illegitimate son- 
mentioned in the commentaries as members of a joint family may 
BOW be so, only in very exceptional and rare cases. When slavery 
was prevalent a female slave would be permanently, attached ta 
a family as a dependent member thereof, and a son begotten on 
her by a male member would likewise be an inferior member. 
But although there cannot, at the present day, be a female slave, 
there are instances of concubines living as members of the family 
of the man keeping them ; this we find possible either in the 
cases of holders of Bajes or big estates, or in the cases of low-caste, 
people. Herein the extremes meet, the former are above public 
opinion, and the latter are below the same. 

Some misconception appears to prevail on this subject. The 
Hindu commentators treat of ah illegitimate son's rights while 
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dealing: with the partition of a joint family. They evidently 
mean that only such an illegitimate son, as is a member of his 
father's family, may get maintenance if the father is of a rege<- 
oerate class, and a share if the father is a Sddra. The following 
texts form the foundation of the law on the subject ; — 

which means — "The virtuous and obedient son, borne by a 
Sddra woman to a man who has no other offspring, should obtain 
a maintenance; and let the kinsmen take the residue of the 
estate : "^ — ^Yrihaspati, This text is explained to refer to a son 
of a twice-born person by a Sudra woman not married by him : 
See Ddyabhdga ix, 28. 

which means — " A son begotten by a Sudra, or on a female slave 
or on a female slave of a slave, may take a share (on partition) 
if permitted (by the father) : this is settled law."— Manu, Accord* 
ing to a Sanskrit rule of construction the repetition of the 
{^article ** or'* may be taken to imply " or on any other similar 

which means — " Even a son begotten by a Sddra on a female 
«lave may get a share by the father's choice ; but if the father 
be dead, the (legitimate) brothers should make him partaker of 
half a share : one, who has no (legitimate) brother may take 
the whole, in default of (heirs down to) the son of daughters." — 
TSjnavalkya. 

These three texts are cited in the Ddyabhdga, The author 
of that treatise lays down, on the authority of the above text of 
Trihaspati, that the son of a regenerate person by any Stidra 
woman not married by him, is entitled to maintenance ; and then 
goes on to discuss the law relating to such a son of a Sudra, and 
begins thus, — 

a.8 the correctness of the rendering by Colebrooke, of this passage 
has been doubted, it is literally translated thus,--^" But of a S4dra» 
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a-son-by-a-iiot-married-feinale-8lave-or#the-like-Sticlra- woman, may 
share equally with other sons, by the father's permission." The 
words connected by the hyphens stand for a compound word in the 
original. 

Colebrooke^s translation is as follows, — " But the son of a 
Stidra, by a female slave or other unmaiTied Sudra woman, may, 
&c/* So you see that it is difficult to maintain that Colebrooke's 
version is wrong, excepting this that the word *^ unmarried*' is 
ambiguous and may suggest a meaning not intended by the 
original, namely, that the woman must be a maiden^ whereas the 
real meaning is that she is not married by the man. The two 
words Dd8^ and Adi may be done, in either of the above two ways, 
namely, either into ^^ a female slave or other,'' or into <^ a female 
slave or the like." No Sanskritist would be prepared to say that 
the first of these versions, which is given by Colebrooke, is wrong; 
the translation given in Narain DJui,ra^8 case, I C.S., 1, omits the 
word ** Sttdra woman '* altogether. 

There is a difference of opinion on this subject between the 
Calcutta High Court and the other High Courts ; the latter hold 
that an illegitimate son of a Sddra by a kept woman or continiwui 
toncubine would be entitled to a share under the foregoing texts, 
while the former take a contrary view : See Kripalnarain v. Sukv/r^ 
moniy 19 C.S„ 91^ and the cases cited therein, and also Bam v. 
Tek, 28 C.S., 194^ in which it has been held that a Stidra's ille- 
gitimate son not born of a female slave, is not entitled to a share 
where the father had parted with his interest during his life- 
time. 

It should, however, be observed that two commentators of 
the Ddyabhaga, namely, Bamabhadra and Srfkrishna explain the 
term ** on a female slave of a slave" as used in the above text of 
Manu, thus, — 

which means, — " On a female slave of a slave, means, on one not 
married but kept by a slave." And this is consistent with what 
is said in the Dfiyabhdga with respect to the illegitimate sons of 
regenerate persons. 

Hence, if the son begotten by a Sddra on a kept woman of his 
slave be entitled, it follows a fortiori that a son begotton by a man 
on his own kept woman should be entitled to a share. So these 
commentators of the B^abhfiga appear to support the view taken 
by the other High Courts. 

I have already told you that the Hindu lawgivers appear to be 
anxious to provide a source of maintenance for every person and 
therefore also for an illegitimate son. It would be a little too 



Digitized by VjOOQIC 



144 

puritanic to deprive one publicly acknowledged as son by tbe 
father and his family, on the ground of his being illegitimate ;. 
be is not responsible for the manner in which he came into- 
existence. 

There does not appear to be any difference^ on this point 
between the commentaries of the two schools. If it be contended 
that in order to entitle an illegitimate son to claim a share, it ig» 
necessary that his mother must be a slave, then none would be 80t 
entitled now that slavery has been abolished, and the decisions of: 
the other High Courts {Rdhi v. Oovind^ 1 B.S., 97, Sadu v. Baiza^, 
4 B.S., 37, Krishnayyan v. Muttusami, 7 M.S., 407, and Hargo^ 
Hnd V. Dharamj 6 A.S., S29), as well as the ruling of the Privy* 
Council in the case of Jogendro Bhuaptiy 18 C.S., 151, must bee 
pronounced wrong. It should morieover be observed in this cob-? 
nection that the Sanskrit word Ddsi does not necessarily mean a 
female slave, but may also mean a Sddra-woman : and the latter 
meaning is suggested by the whole context of the D&yabh6ga on 
the subject. 

But it should be borne in mind that there is no authority for 
the maintenance or share of an illegitimate son by a female slav^ 
or kept woman or concubine, unless they are members of the 
family. An illegitimate son does not acquire any right by birth 
to the property of his Sddra putative father, during whose life- 
time he cannot claim any share : Bam v. Teh^ 28 C.S., 194. 

2. Descriptions of property. 

Classification' — The different kinds of property that may 
belong jointly or severally to the members of a joint family, may» 
for different purposes, be classified thus : — 

1. Unobstructed and Obstructed heritage. 

2. Joint and Separate. 

3. Ancestral, Ancestral lost and recovered, and Ac- 
quired. 

4. Immoveable, Corrody, Moveable and Trade. 

5. Partible and Impartible. 

These are cross divisions. ,^ 

Heritage Unobstmcted and Obstructed.— Heritage is defined 
in the Mit^shard to be that property to which one's right accrues 
by reason only of his relationship to the previous owner. It is 
called obstructed^ where the accrual of the right to it, is obstructed 
by the existence of the owner ; and it is .called unobstructedy where 
the owner's existence offers no obstruction to the accrual of the 
right. A son, a son's son, and any other remoter male descendant 
in the male line acquire from the moinetit of .theiii birth or rather 
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< opertj of the fatber^the paternal 

I id male ancestor in the male line, 

i Eore, denominated heritage without 

i o^ht of a person arises to the property. 

i like relations, onlj on their death 

^ tit of his being their heir, and to 

^ right daring their lifetime^ sach 

1 heritage, the existence of the owner 

J 1 to the accrual of the right. 

^ 3n between the father's self-acquired 

property and the property inherited by him in regular course 
of inheritance from his father and other paternal male ancestor 
in the male line, as regards the son's right by birth to the same, 
-^hich win be dealt with in the next topic. 

It should be noticed that the expression unobstructed heritage 
18 a contradiction in terms ; for. Nemo est hoeres vwentis : the ori- 
ginal word Ddya cannot be^ and should not have been, rendered 
into heritage. 

Joint — property is of the essence of the notion of a joint 
family. It consists, (i; of the ancestral property, (2) of the acces- 
sions to the same, (3) of the acquisitions with joint exertion of joint 
funds, and (4) of self-acquired property thrown into the common 
stock, wh^n the acquirer allows such property to be treated as 
family property so as to convert it into joint : immoveable property; 
lost to the family, if recovered by any member other than the 
father of the family, is subject to the incidents of joint property, ^^ 
and so is property acquired by the special personal exertion of a ^ 
member but with the aid of joint funds. In the three last ,ca^es; 
the acquirer or recoverer is entitled to a larger share on parti- 
tion, but in the first of them this distinction does not seem, to be ' 
observed by the courts. It is doubtful whether survivorship j 
will apply to acquisitions made without the 9^icl of ancestral 
nucleus. , _ 

Separate— property of female members is called Stridhana 
which will be separately dealt with. Separate property of a male 
member consists^ (1) of his self-acquired property, and (2) of pro- 
perty inherited by him as obstructed heritage according to the 
rules of succession. Two or more members may have jointly 
separate property as distinguished from the joint property of all 
the members of the family ; for instance, in a family of first cou- 
sins, those composing one branch being the sons of one brother, 
may have property consisting of the separate property of their 
father and mother, or of property inherited by them from their 
maternal grandfather, such property though joint between them-' 
selves, is separate as regards the rest of the family. 

* io 
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Ancestral— property may be defined thus: — Property ac- 
quired by a lineal male ancestor in the male line,' devolving on a 
son or other male descendant in the male line, becomes ancestral 
on the death of the ancestor, in the hands of the descendant : 
Bajaram v. Pertum, 20 W.R., 189. A share of ancestral pro- 
perty obtained by partition continues to be ancestral in the hands 
of the co-parcener getting the same : Adarmani v* Ohowdhryy 3 
C.S., 1. So also when such share is obtained according to a 
distribution made by a deed of gift {Mvddun v. Bam, 6 W.B.,71), 
or by a Will, executed by the ancestor (Tara v. Beeby 8 M.fl«B., 
50; Nana v. Achrat, 12 B.S., 122), it retains its character of 
ancestral property, except when the gift is made in terms clearly 
showing an intention that the donee should take an absolute 
estate for his own benefit only : Jugmohundas v* Mangalda$, 10 
B.S., 528* Ancestral nature of estate is presumed : 24 M.S., 429. 

Accretions to ancestral property, by purchase with the income 
thereof, or otherwise, are deemed ancestral : 10 B.S., 680 ; Umrit 
v, Oouree, 18 M.LA., 642=16 W.E., P.O., 10. 

The Sanskrit word for ancestral is ^UTilir meaning, '^belonging 
to fiHTinr pitdmahaJ' This word f^nrnv^ though it is ordinarily 
applied to the father's father, means any paternal male ancestor 
in the male line, how high soever, and accordingly w^ Otod the 

Creator is called ^-lAvf^nrni^ 5 grandfather of all persons. 

Ancestral^ lost and recovered.— Ancestral property lost to the 
family, when recovered by the father is deemed his self-acquired 
property as against his sons. But when it is recovered by any 
other member solely by his own exertion, then if the property be 
moveable it becomes exclusively his own ; but if it be immoveable, 
he is entitled to a quarter share as his remuneration for the 
exertion in recovering it^ and the residue is to be shared by all the 
members including him. 

Acquired— property maybe subdivided into, (1) what has been 
acquired with the ancestral funds, i»e., accessions to the family 
estate, (2) what has been acquired with the aid of joint ancestral 
funds but by the special exertion of any member, (3) what has 
been acquired by the joint exertion of all the members,— the 
exertion need not be of the same kind, for instance, if of two 
brothers one goes out to a distant place and earns money there, 
and the other remains at home in charge of the family and the 
property of both, to take care of them, then any property acquired 
with the money earned by the first brother must be regarded as 
joint acquisition by both, (4) what has been acquired entirely by 
the personal exertion or influence of a member without any aid 
from, or detriment to, joint funds, or what is called self-acquired 
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property, and (6) self-acquired property allowed by tbe acquirer' 
to be enjoyed by all the other members in the same manner as if 
it were joint property, and so thrown into the common stock : 
Bam V. Sheo, 10 M J.A^, 490, 505. 

Savings of an impartible estate by a holder of such estate 
during his incumbency, and property acquired with the same, 
are considered as his separate or self -acquired property : Maharaj 
V. Bajah, 5 M.H.C.R., 81 ; Kotta v. Bhangari, 8 BLS., 145. 

Wealth gained by a member of a joint family cannot be 
regarded joint by reason only of his having been maintained and 
educated at the expense of the family funds {Dhunookdaree v. 
Ounput, . 10 W.B., 122), unless it is acquired by the practice o^ a 
profession for which he received a special training at the family 
expense, and falls within what is termed gains of science : LdkshmoMn 
V, Jamnahai, 6 B.S., 225 (242) ; Kriahanji v . JIforo, 15 B.S., 82, 

Immoveable — ^property is of very great importance in India 
where agriculture is the chief source of wealth of the people, 
The landed property of a family is looked upon as the hereditary 
Bource of maintenance of its members present and future, and 
Hindu law imposes restrictions against its alienation which is 
prohibited as a general rule, and is permitted only in very excep- 
tional circumstances. The rule against alienation appears to be 
salutary in character, having regard to the exigencies of Hindu 
society, but it is being modified by our courts of justice to a great 
extent. 

Corody-^is the rendering given by Colebrooke of nihandha 
which means, what is settled or a settlement: it is according to 
the Mitdksharfi (1, 5, 4 and Yir. 2, 1, 18) an interest issuing out 
of land such as a royal grant or assignment to any person, of the 
king's share of the produce of any land, in part or whole. It is 
explained in the D&yabh&ga (2, 13) to mean what is settled to 
be given as an annuity. 

Moveable— property is not regarded so important as im- 
moveable, by Hindu Law which allows therefore a greater freedom 
with respect to the alienation of the same. 

Ajoint family trade — differs from an ordinary partnership 
in this, that it is not dissolved by the death of any member. 

8. Bights and privileges. 

Bight by birth of sons, son's son, and the like.— A son or any 
other male descendant in the male line acquires from the moment 
of his birth, an interest in the ancestral estate in the hands ot 
the father or the grandfather, which is co-equal to that of th0 
latter in character, and also in extent as regards the father^ but 
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not 8o;aq regards the grandfather when the father ia alive pr when 
ther^ is any other co-heir claiming through the father. 
. B%ht hy birth to self-acauired property.— According to the 
Mit&shard, a son or the like descendant acquires from his birth^ 
a right also to the self-acquired property of the father or othei? 
paternal ancestor in the male line, the charactier of this right, 
noyrever^ materially differs from that acquired in ancestral pro- 
perly. 

No limit as to degrees of descent.— A male descendant in the 
male line, however low in descent, acquires a right by birth to both 
ancestral and self-acquired property of a paternal ancestpr.^ 
Suppose A holds ancestral property and a son B isbprn to him,, 
th^n B and A are co-sharers with co-equal rights ; a son C is born 
to 6 a.nd acquires an interest in the property in the same way a%- 
another son of A ; similarly a son D of G would be a co-parcener ;. 
anci likewise D's son E would acquire a similar interest and on- 
the same principle, and soon. If the three intermediate descen- 
dants were to die during the lifetime of A, E's rights would not . 
be in the least affected by that circumstance. The same rules 
apply also to the self -acquired property of a paternal ancestor, to- 
which right arises by birth. 

Bat the rule is different if the paternal ancestor is separated 
f roip' his descendants, and not reunited with any of them, and 
there is no son, or grandson, or great-grandson alive at the time 
of his death, but there is a great-great-grandson, then the latter 
would be excluded by many other heirs, such as the widow and' 
the like relations lybo are entitled to take the estate in default of 
male issue down to the third degree, according to the rules of 
succession governing the devolution of separate property. But it 
should be borne in mind that this rule restricting the descent to' 
three male descendants only and excluding the fourth, does not^' 
apply to an ancestor's property to which right by birth accrues and' 
which is joint, and the undivided co-parcenary interest in which' 
pasees by survivorship. This is an important distinction, some-r 
times lost sight of. 

Posthumous son, conception, and adoption.— A son or the liker 
descendant in the womb of his mother at the time of the death 
of his father, from or through whom he would acquire a proprietary 
right by birth if he were in existence during the father's life» 
becomes entitled to the same right if he comes into separate- 
esdst^nce subsequently, his birth relating back to the time of hi» 
fl^ther's death. The Hindu Law makes this concession only in 
i^vopr of the male descendants in the male line, in whom the 
|atlier and other paternal ancestors are supposed to be reproducied^ 
and accordingly, who take an immediate interest in their property 
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and as such are beirs 'par exceUence^ or rather co^beirs, for whom th9 
family property is desigilecl astbe nktaral soorce bf maintenance. 

Hence a son and the like may he said, to acquiriB the right 
from the moment of their conception; but it is absolutely 
necessary that the child in embryo should be born alive or come 
into separate existence, in order to be inyested with the right; 
for^ the course of inheritance cannot be diverted by the mere 
foetal existence of a child not born alive, and no person can 
claim an estate, as heir of a stillborn child. Bu^ ia child in thb 
*womb is not entitled to all the rights of a child m me : a s6n''^ 
right of prohibiting an unauthorized alienation bjr the ^a.tber, of 
ancestral property cannot be exercised in favor of an unborn 
son (If*. Ooura v. Chummun^ W.E., Gap. No. .840,) nor is the 
existence of a son in embryo a bar to adoption : Banmanty. BtHma, 
12B.S.,105. .. ■ 

This rule, which is applicable only to the proprietor's mile 
issue, the greatest favourite of Hindu Law, has been extended 
to other heirs taking by succession, not upon the ground of 
there being any clear authority in Hindu Law, but on the ground 
that the principle has been adopted by other systems of jurispru- 
dence: in Biraja v. Ndba Krishna, Sevestre's Reports, 288, the 
sister's son in embryo at the time of the maternal uncle's death 
was held his heir. But it should be observed that all relations 
other than male descendants, are not really heirs expectant ; they 
can take only in the contingency of default of male issue, and for 
them the inheritance is but a windfall. Besides any other son 
subsequently born of that sister would not be entitled. 

The great distinction between the male descendants and all 
^ther heirs is that the former are deemed as the ancestor's con- 
substantial or own selves reproduced, and as such are entitled to 
become their co-heirs and co-parceners from birth, whereas th^ 
latter are entitled to become heirs after the death of the propi^ietor 
without male issue ; and that the former confer spiritual benefit 
by their very existence, while the latter cannot do so, although 
that doctrine is nowhere invoked by the Mitfiksharfi while dealing 
with inheritance. 

Adoption is tantamount to birth in the adoptive family, and 
the adopted son acquires, from the moment of his adoption, an 
interest in the ancestral as well as the self-acquired property of 
bis paternal ancestors by adoption. 

Character of father's and son's interest in ancestral property! 
^The character and the extent of the interest taken by ift son 
in the ancestral property does not differ from those of the father's^ 
except so far as they are affected by the son's liability to pay 
the father's debts. ' ^ 
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The following passage of the jaclgment of the Privy Council 
in Surc^hunsi Koer'6 case (5 C.S.^ , 148)^ shonld be read in this 
connection :— 

'^ That under the law of the Mitikshard each son upon his 
birth takes a share equal to that of his father in ancestral im- 
moveable estate is indisputable. Upon the questions whether he 
haci the same rights in the self-acquired immoveable estate of his 
father, and what are the extent and nature of the father's power 
over. ancestral moveable property^ there has been greater diversity 
of opinion. But these questions do not arise upon this appeal* 
The material texts of the Mitdkshar^ are to be found in the 27th 
and following slokfis of the first section of the first chapter. It 
was argued at the Bar that, because in the third slokd of the 
above section, it is said that the wealth of the father becomes 
the property of his sons, in right of their being his sons, and 
* that is an inheritance not liable to obstruction,' their rights 
in the family estate must be taken to be only inchoate and imper- 
fect during their father's life, and in particular that they cannot, 
without his consent, have a partition even of immoveable ancestral 
property. There was some authority in favour of this proposi- 
tion, notwithstanding the texts to the contrary, which are to be 
found in the Mit^kshard itself (see slok&s 5, 7, 8, 11 of the 5th 
section of the first chapter). But it seems to be now settled law 
in the Courts of the three Presidencies, that a son can compel his 
father to make partition of ancestral immoveable property« On 
this point it is sufficient to cite the cases of Laljeet Sing v. Baj' 
eoomer Sing^ 12 B.L.B., 873^ and Raja Bam Tewary v. Zuch* 
matif Persady B.L.B., P.B.R., . 781, decided by the High Court 
of Calcutta ; that of Kaliparahcid y^. Uamcharan^ I.L.B., 1 AlU 
15&, decided by the High Court of North- West Provinces ; that 
* of Nagalinga Mudali v. Svhhiramomiya Mudali, 1 Mad« H.C«B., 
77^ decided by the High Court of Madras; and the case of 
Jforo Vishvanath v^ Oanesh Vithal^ 10 Bom. H^C.B., 444, decided 
by the High Court of Bombay « The decisions do not seem to go 
beyond ancestral immoveable property* 

^'^ Hence, the rights of the co-parceners in an undivided Hindu 
family, governed by the law of the Mit&ksharfi, which consists of 
a father and his sons, do not differ from those of the co-parceners 
in a like family which consists of undivided brethren, except so 
far as they are affected by the peculiar obligation of paying their 
father's debts, which the Hindu Law imposes upon sons, and the 
fact that the father is in all cases naturally, and in the case of 
infant sons, necessarily, the manager of the joint family estate." 

Distinction between ancestral moveable and immoveable.-^ 
Although sons acquire a co-equal right by birth to ancestral pror 
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pertjy both immoveable and moreabIe5 yet a passage of the La^k 
(Text No. 2) declares the father to be master of the moveables by 
reason, perhaps, of the character of the property and of the superior 
position of the father relatively to the sons. There appears to be 
a conflict of opinion with respect to the father's power of disposal 
of ancestral moveables, owing to the seeming conflict between two 
passages of the Mit&ksharfi, eh. I, sect. 1, § 21 and § 27, the first 
of which seems to deal with the legal power, and the second with 
the moral duty. According to one view the power is limited only 
by his own discretion, and according to the other, the power is 
not absolute but can be exercised only for family necessity and 
certain prescribed purposes. A bequest by a father to one of his 
two undivided sons of the bulk of ancestral moveables, to the 
exclusion of the other, has been held to be invalid, as being atl 
unequal distribution prohibited by Hindu Law s Lakshmany. Bam^ 
1 B.S., 661, affirmed by the Privy Council — Lakskmany y* Bant 
5 B.S., 4lj=7 LA., 181. The Hindu Law seems to contemplate 
alienation to strangers, while conferring on the father the power of 
disposal in question, and not an unjust and undue partiality to a 
oo-heir : for the power is subject to the theory that the sons are 
co-owners of the moveable property, with the father j the co- 
ownership therefore should prevail when the question arises 
between the co-owners and no outsider is concerned. 

Son's right ixL father's self-acquired property.— It has al- 
ready been said that according to the Mit&kshar^ a son acquires 
a right by birth to the father's self-acquired property in the same 
way as in ancestral property (Hit. 1, 1, 27). But the father 
is competent to alienate the same, and the son has no right to 
oppose as in the case of the ancestral property, the reasons • 
assigned being that the father has a predominant interest in it, 
and that the son is dependent on him (Mit« 1, 1, 27 and 1, 5, 10)» 
The father, however, cannot make an unequal distribution of it, 
except in the mode of assigning specific deductions to the eldest 
son, and so forth (Mit. 1, 2, 1). Nor can the son enforce a partly 
tion of the same against the father's choice, as he can in the case 
of ancestral property. 

On a consideration of all these somewhat seemingly inconsisp 
tent propositions, it would appear that the father is authorized to 
make a sale or the like transfer to an outsider, but he is not 
allowed to show an undue and capricious partiality to any one sou 
to the injury of another. 

It has been held by our courts that the father is competent 
to sell his self-acquired immoveable property without the con* 
currence of his sons {Muddun v. Baniy 6 W.R., 71), and to make 
a gift to one son, to . the injury of the other {Sital v* Maddho^ % 
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A«S;,.394)» as well as to make an unequal distribution, atnong bis 
heirii {Bawa v. Bajah, 10 W.R., 287) or a gift by a Will, which 
when made to a son, is taken by him as purchaser under the Will, 
and not by inheritance : Jugmohandaa v. MangaldaSf 10 B.S., 5^8, 
(578}. But intention is presumed to be otherwise : 24 M.S., 420. 
\'\ But an affectionate gift by the father to a son, of his self- 
acquired property, is to be distinguished from a gift amounting 
to ah unequal distribution of it, which ought to be held invalid 
for the very same reasons as in the case of ancestral moveables. 

It should, however, be borne in mind that such property, if 
tindisposed of by the father, is taken by the sons and the like, 
by survivorship, and not by descent. 

The right of the son to the father's self-acquired property 
tuay be called an imperfect one, but it has been made more so 
by our courts, by holding that the father is competent to. make 
testamentary disposition (wholly unknown to Hindu Law) of such 
property and so deprive a son wholly or partially. 

Wife's right to husband's property.— The Patn^, or lawful! jr 
wedded wife, acquires from the moment of her marriage a right 
to everything oelonging to the husband, so as to bedome his 
co-owner. But her right is not co-equal to that of the husband, 
but is subordinate to the same, and resembles the son's right 
to the father's self-acquired property. The husband alone is 
competent to alienate the same, and the wife cannot interdict 
ibis disposal, but being dependent on him must acquiesce in it; 
iN'or can the wife enforce a partition of the property. But it is 
by virtue of this right that the wife enjoys the husband's property^ 
and is entitled to get maintenance out of it ; and it is also by 
* virtue of this right that she gets a share equal to that of a son, 
"when partition does take place at the instance of the male 
Inenfbers. See Miti&kshar& on Yajnavalkya I, 52. Thus the 
•wife's right also is an imperfect one. 

TTnmarried daughter's right. — Similarly, an unmarried 
daughter acquires an imperfect right in theJ father's property, by 
virtue of which she enjoys the same and is maintained out of it 
until marriage, and is also entitled to a quarter share if partition 
takes place before her marriage, that is to say, when she continues 
^ member of the family. 

nie^timate son's right. — :So also an illegitimate son appears 
to acquire an imperfect right, by virtue of which he is entitled to 
jnaintenance, and may get a half share on partition made by the 
le^atimate sons after the death of the father, and an equal share 
^by the father's choice at a partition made in his lifetime. 

A COncubin6--^of a de^easedco-parcener is entitled to. main- 
li^nance, provided she remains chaste^ continued continence is a 
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condition precedent to such claim : Tasvantrav v. Kashibaiy 12 
!B.S., 26. 

Reason for recogtiizing these imperfect rights^— A person's 
son, wife, anmarried daughter and the like dependent members 
living jointly with him, use and enjoy his property. This is 
accounted for by Hindu lawyers by assuming a right in them, 
otherwise they should be guilty of theft or misappropriation every 
time they use the property, by taking food, giving alms, and the 
like. The sons again continue to live with their father even after 
marriage which is brought about by the father himself and not by 
them, and the father's property is accordingly, by immemorial 
custom, looked upon as the source of maintenance of the sons* 
wives and children, and is, by the father's conduct, rendered 
common to all the members of his family, in the same manner as 
self-acquisition of a member is thrown into the common stock. 

There is good reason therefore for curtailing the father's 
power of voluntary alienation (see Mit. on gifts) and unequal dis- 
tribution of his self-acquired property, and so of depriving a 
dependent member of the means of his livelihood. 

Joint fajnily property, right and ex\joyment. — From what 
has been said above, it appears that a member of a joint family, 
whether male or female, acquires a right to the joint property 
on his or her becoming a member by birth, adoption or marriage ; 
and conversely his right ceases on his or her ceasing to be a 
member of the family by death, adoption or marriage. The pro- 
perty belongs to the family : any one acquiring and retaining 
the status of being its member exercises certain rights over the 
family property, and his rights cease on the extinction of that 
status. A joint family, therefore, is like a corporation : indivi- 
dual rights are all merged in the family or the corporate body. 
lEvery member, male or female, has the right to enjoy the family 
property without any restriction. A member, entitled to get 
the least share on partition, may, by reason of having a large 
family of his own to support, consume, during jointness, the 
largest portion of the proceeds of joint property, without being 
liable to be called upon to account for the excess consumption at 
the time of partition. The question of shares does not arise 
before partition : no member can bring a suit for his share of the 
profits of joint property so long as the family is joint : Pirthi v. 
Jawahir, 14 C.S., 493. 

The following observations of the Judicial Committee in 
4ppovier*i case (11 M.I.A., 75), should be carei^uUy read in this 
connection : — 

^* According to the true notion of an undivided family in 
Hindu Law, no individual member of that family, whilst it 
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remains undivided, can predicate of the joint and undivided pro« 
pertj, that he, that particular member, has a certain definite 
share* No iniclividual member of an undivided family could go to 
the place of the receipt of rent, and claim to take from the 
Collector or receiver of the rents a certain definite share. The 
proceeds of undivided property must be brought, according to the 
theory of an undivided family, to the common chest or purse^ 
and then, dealt with according to the modes of enjoyment by the 
members of an undivided family. But when the members of 
an undivided family agree among themselves with regard to 
particular property, that it shall thenceforth be the subject of 
ownership, in certain defined shares, then the character of 
undivided property and joint enjoyment is taken away from the 
subject-matter so agreed to be dealt with; and in the estate 
each member has thenceforth a definite and certain share, which 
he may claim the right to receive and to enjoy in severalty, 
although the property itself has not been actually severed and 
divided." 

Extent of right, or sharei vestiner and divesting.— The 
extent of a member's right in the family property, or the Bhare 
to which he is entitled cannot be ascertained before partition, for 
it is liable to variation by birth or death of members, it is 
increased or diminished respectively by the disappearance or 
addition of a co-heir. 

It is worthy of remark in this connection that the strict rule 
of vesting and divesting, such as is laid down in the Blindman^s 
Bon^s case and the IJnchastity case, does not apply to a Mitdkshar^ 
joint family in which partial vesting and divesting continually 
take place on birth, adoption, marriage, or death of a member. 

But the amount of share to which a particular member Would 
be entitled if partition were to take place at a particular time, 
may be ascertained by having regard to the rules of distribution, 
the principles of which are s — (1) that the division among the 
descendants of the common ancestor is to be made per stirpei and 
not per capita; (2) that the first division must be made by 
dividing the partible property into as many shares as would satisfy 
the claims of the members entitled to participate, such as the 
common ancestor, his wife or wives, and his sons and their 
descendants,— *the individuals composing each of the different 
branches descended from the common ancestor, together getting 
one share ; and (3) that the share so obtained by one branch is to be 
subdivided between its members on the same principles, . t.e., the 
common ancestor of that branchy his wife, and each of the branches 
descended from him, getting a share each, and so on. 

History Of father's and son's rierht.— In ancient Hindu Law^ 
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as in BomanLaW) the father of the family, or pater familia, was 
the absoltite master of the family property and of the person of 
its members ; the patria potestas, or the authority with which the 
father of the family was armed by ancient Law extended to the 
power of inflicting punishment of death, and to absolute domi- 
nion even over the acquisitions of the members. Thus Mann 
(viii, 416) says :— 

wan 5^T^ ^n^OTT ^m ^t^rwrs ^pn: i 

which means,— "A wife, a son, and a slave, these three, are 
ordained incapable of holding property s whatever wealth they 
earn becomes his whose they are *' viii, 416. 

The exercise of absolute power by an autocrat, in the govern- 
ment of a family as of a State, may be cheerfully submitted to, if 
it is made with an eye to the happiness of all the governed, 
without partiality, and consistently with the principles of equity, 
justice and good conscience. But inequality of treatment owing 
to caprice or whims, undue partiality or favouritism to one, to the 
injury of others, and undeserved severity or leniency in the 
award of punishment, would render such government unpopular, 
and the curtailing of the power desirable. The usage of polygamy 
appears to have been a fertile source of discord in a family, and 
an old father under the undue influence of a young wife, would be 
betrayed into acts injurious to her stepsons^ This furnishes us 
with the reason why unequal distribution among sons is prohibited 
in respect of property of which alienation is allowed. There must 
have been frequent abuse of the particular power, by fathers, 
amounting to a crying evil for which a remedy was felt necessary. 
Accordingly the Mitlkshar^ curtailed it by admitting the son's 
right by birth as explained above, and by conferring upon sons 
co-equal right in ancestral property, as well as by restraining 
unequal distribution, while permitting alienation, of moveables 
and self -acquired property. 

This doctrine of the son's right by birth to ancestral pro* 
perty, introduced by the Mitdkshar& as a remedy against the 
abuse of the father's arbitrary power, is found in many instances 
to be attended with grave evils of a different description. Head* 
strong and prodigal youths sometimes foolishly quarrel with their 
father, take their shares by partition, and dissipate the patrimony 
in no time i and then the fathers have to save those sons and 
their families from starvation, with the diminished means at 
their disposal. The author of the D^yabhfiga appears to have, 
therefore, made a change in the law by laying down that the sons 
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bave no right to the ancestral property daring the lifetime of the 
jfather ; bat at the same time he laid down for the protection of 
the sons, that the father has nd power of disposal over the balk 
of the ancestral property except for legal necessity, so that the 
Estate taken by the father in the ancestral property, is ander the 
Pdyabhdga siiiiilar to the Hindu widow's estate in property, in- 
herited from the hasband. 

Bat by what appears to be an improper application of the 
doctrine of Factum valet^ oar coarts of jastice have again thrown 
the sons completely at the mercy of the father, as they were by 
the ancient law. This change does not seem to be detrimental to 
the interests of sons except when the father is a spendthrift or 
is entirely merged in the step-mother, and ander her undue evil 
influence perpetrates the grossest iniquity to his sons by any 
other wife. 

4. Management 

Father manager.— *^ The father is in all cases naturally, and 
in the case of infant sons, necessarily, the manager of the joint 
family estate." The relative position of the father and the sons 
in a joint family is still regulated by the ancient rule that sons 
are dependent on the father (Mit. 1, 5, 9 and 10), with whom the 
government of the family rests, and whose word is still the law 
as regards the management of the affairs of the family. Al- 
though the sons are co-owners with the father, of the ancestral 
property with co-equal rights, yet so long as they continue to live 
joint with the father and do not enforce a partition which they 
are at liberty to do whenever they please, they cannot interfere 
with the father's management of the family and its property. 
They have no doubt the power of interference in the case of an 
unauthorized alienation by the father of ancestral immoveable 
property, but their enjoyment of the same is subject to other 
dispositions lawfully made by him, and if dissatisfied, the son's 
remedy is partition. Accordingly, a suit for ejectment brought 
by a father against his son who had against the will of the father 
itaken possession of a house vacated by a tenant, which was partly 
ancestral and partly the father's self -acquired, has been allowed, 
and it has been held that, ^^ while the son's interest is proprietary, 
it lacks the incident of dominion," when the son lives jointly 
with the father : Baldeo v. Sham, 1 A.S., 77. 

The father has the power of disposal over property other 
iban immoveable : (Mit. 1, 1, 27) and consequently also over the 
income of the family property. We have already seen that there 
is a difference of opinion with respect to his disposal of the an« 
cestral moveables, p. 150. 
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When the other members are minors, the manager whether 
the father or a brother,' qiaj make a sale, mortgage or the like 
alienation of joint immoveable property, which is rendered neces- 
sary by any calamity affecting the whole family, or by the Support' 
of the family, or by indispensable religions duties such as obse* 
quies of the father : (Mit. 1, 1, 28 and 29). 

The father's power of alienation of the family property has 
been considerably extended by modern decisions purporting to be 
founded on the doctrine of the son's liability to pay off the 
father's debts. These decisions have practically changed the 
Mit&kshard doctrine of the co-equal ownership of father and son 
in the ancestral property. These decisions are really, though not 
professedly, based on the following principle : — Sons cannot have 
a better friend than their own father, when, therefore, a father of 
even adult sons living with him, raises money by alienating pro- 
perty or otherwise, he must always be presumed to have done so 
for the benefit of the family, unless it can be proved by the sons 
that the father was addicted to wine, women or wager, and the 
money was wanted for these illegal or immoral purposes. I shall 
return to this subject when dealing with the topics of Alienation 
andBebts. 

Manager other than father. — It often happens that the eldest 
son is allowed by the father to look after the affairs of the family 
under his direction, and sometimes he becomes the karta even 
during the lifetime of the father who is old and incapable, or 
religiously disposed and unwilling to remain concerned with 
worldly matters. When the father is no more, the eldest brother 
generally becomes the manager or Ararfa, and sometimes a younger 
brother who is capable governs the family. It is seldom, if ever, 
that a manager is elected by all the members or even by thosef 
that are adults, or that more members than one act as joint 
managers of a family. Although there is nothing to prevent any 
member from taking part in the management, yet as a general 
rule one member only acts as the karta. 

His power of alienation when other members minors.— I^ 
has already been said that the manager alone is competent to 
charge or alienate family property for a family purpose, when 
tlie other members are minors. The power of a manager for an 
infant to charge his property is a limited and qualified power as 
is pointed out by the Privy Council in the leading case of 
Bmiooman Prasad Panday, 6 MJ.A., 393, thus :— *at (the 

Evver) can only be exercised rightly in a case of need, or for the 
nefit of the estate. But where, in the particular instance, 
the charge is one that a prudent owner would make, in order to 
benefit* the estate, the ion^ J/Jde lender is not affected by the 
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precedent mismanagement of the estate. The actaal pressure on 
the estate, the danger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to be regarded. 
Their Lordships think that the lender is bound to enquire into 
the necessities for the loan, and to satisfy himself as well as he 
can, with reference to the parties with whom he is dealing, that 
the manager is acting, in the particular instance^ for the benefit 
of the estate. But they think that if he does so enquire, and 
acts honestly, the real existence of an alleged, sufficient and 
reasonably credited necessity, is not a condition precedent to the 
validity of his charge, and they do not think that under such 
circumstances he is bound to see to the application of the money/' 

This passage should be carefully read, as it enunciates a very 
important principle applied also to the case of an alienation by 
a Hindu female, of property in which she has a Hindu widow's 
estate, and it has been adopted and embodied by the Legislature 
in Section 38 of the Transfer of Property Act IV of 1882. 

When other members majors. — ^As to the power of the 
manager when the other members are majors the law is thus 
explained by Justice B. Mitra after referring to previous cases :«- 
*^ The result of these cases in our opinion, is, that an alienation 
made by the managing member of a joint family cannot be bind- 
ing upon his adult co-sharers unless it is shown that it was made 
with their consent, either express or implied. In cases of implied 
consent it is not necessary to prove its existence with reference to 
a particular instance of alienation, but a general consent may be 
deducible in cases of urgent necessity, from the very fact of the 
manager being entrusted with the management of the family 
estate by the other members of the family ; and the latter in en- 
trusting the management of the family affairs to the manager 
must be presumed to have delegated to him the power of pledging 
the family credit or estate, where it is impossible or extremely in- 
convenient for the purpose of an efficient management of the 
estate, to consult them and obtain their consent before pledging 
such credit or estate :" Miller v. Banganathf 12 G.S., 389, 399. 

Accordingly it has been held that the compulsory sale of the 
joint family property mortgaged by the managers of a trading or 
money-lending business of the family for the purposes of that busi- 
ness during the minority of the other members, in execution of a 
decree obtained in a suit brought against the managers only, is 
binding on the other members who cannot impugn the sale solely 
on the ground of their not being made parties to the suit, when it 
appears from the proceedings that the whole property was sold 
and bargained for ; Daulat v. Meher^ 15 O.S., 70 ; and Sheo v. Saheb, 
^0 C.S., 453, The managers were held to represent the whole 
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family in tbe suit. I shall return to this subject when dealing 
with the topic. Judicial Proceedings. 

Manager's liability to accoant.— All the adult members are 
entitled to take part in the management of the joint property, and 
if all are joint managers then no one is liable to be called upon 
to render an account. But if one member is the Karta or gover- 
nor of the family, as is generally the case in practice, and as 
such is in exclusive management of the joint family property, 
exercises control over the income and the expenditure, and is the 
custodian of the surplus if any, then the other members have 
the right to an account against him, especially when they were 
minors. The principle upon which the right to call for an ac* 
count rests, is not that the manager is to be looked upon as an 
agent or a partner ; but it is, that when one of several joint 
owners receives all the profits, he is bound to account to his co- 
sharers for their share of the profits, after making such deductions 
as he has the right to make. The demand for an account may be 
made even during jointness by a member desirous to know the actual 
state of the family fund : Abhay v. Peariy 18 W.R., F.B., 75. 

. But the accounts must be taken upon the footing of what 
has been actually spent for family purposes, and not upon the 
footing of what should have been so, if the manager had been 
more prudent and less extravagant. But he is bound to make 
good what has been misappropriated or concealed by him. 

Guardians and Wards Act VIII of 1890.— No guardian can 
be appointed under the Guardians and Wards Act, of the property 
of a minor member of a joint family governed by the Mitdkshard^ 
if he is not possessed of separate property : Sham v. Mahananda, 
19 C.S., 301. Otherwise, the interference would have forced the 
disruption of the joint family against the will of the members 
thereof. 

5. Alienation. 

Alienation of family property.— Although the female mem- 
bers of a joint family are entitled to certain rights in the family 
property, yet as their right is imperfect and they hold a subordin- 
ate and dependent position, the male members alone have the 
right of managing and dealing with the property. When, there- 
fore, alienation of any property becomes necessary for a purpose 
affecting the whole family, the male members are competent to 
effect the same, and they must all join in the transaction, in order 
to be bound by it. But if some of them are minors, then those 
that are adults are competent to make the necessary transfer. 
We have already seen (p. 157) that the manager also may alone 
make an alienation with the express or implied consent of the 
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other adult members, such consent bein^ implied in a case of 
nrgent necessity when it would be impossible or extremely incon- 
venient to obtain express condent : 12 C.S., 399. The managers 
of a joint family trading or money-lending business are the accre- 
dited agents of the family, and authorized to pledge its credit for 
all proper and necessary purposes within the scope of the agency 
{Daulat V. Mehvy 15 C.S., 70 ; Sh^o v. Saheb, 20 U.S., 458), and to 
represent the family in suits brought on mortgages executed by 
them in that capacity. The father of the family has the power 
of alienating the whole property for the payment of his debts 
which the sons are held bound to pay ; Nanomi v. Modhun, IS 
as., 21. 

Legal necessity. — ^The expression legal necessity is very often 
used, to signify the causes for which, or the circumstances under 
which, a single member of a joint family, or a like person, hatring 
a limited interest in property, is authorized to transfer it so as 
to pass to the transferee a right to the entire property. It com- 
prises maintenance and support of the family, preservation of the 
family estate, management of the family business, if any, per- 
formance of necessary religious rites, such as marriage and the 
like initiatory ceremonies, exequial rites and Srdddha ceremony, — 
Bud the payment of debts contracted for the above purposes. 

Alienation of undivided co-parcenary interest of a member.— 
The members of a joint family governed by the Mitdkshard hold 
the joint property as joint-tenants and not as tenants-in-common 
as in the Bengal school. The Mit^ksharfi theory of the tenure of 
joint property by members of a joint family, is, that each co-par- 
cener's right extends to the whole; whereas the B&yabhfiga 
doctrine is, that each member's right extends only to the share 
to which he would be entitled on partition, and not to the whole. 
From these theoretical conceptions of the nature of joint rights 
important legal consequences are deduced by the two schools. 
According to the Mit&kshar&, one member cannot alienate his 
undivided interest in the family property, for he has no definite 
share in it ; and when he dies his interest passes by survivorship, 
for he has no specific defined share such as might be claimed by the 
heirs of his separate property. But the Ddyabh&ga controverts 
these doctrines by setting up a different theory of co-ownership 
as stated above, and maintains as incidents of this theory, that 
a single co-sharer is competent to deal with his undivided share, 
and that such share does not pass by survivorship, but devolves' 
on the heirs succeeding to his separate property. 

The law on the subject of a member's power of alienating 
his undivided interest, is different in Deccan and in this side of 
India. 
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In Bombay and Madras— the strict ante-alienation rnfe of 
tiie Mit&kshari has. been departed f rom, and it has been held that 
a co-parcener citn, for valtiable consideration, sell, encamber, or 
otherwise alienate his interest in undivided family property: 
Vasvdev v. Venkatesh, 10 B.H.C., 139 ; Virasvami v. Ayyasvami, 
1 M.H.C., 471 j Banga t. Oanapa, 16 B.S., 673. 

In Bengal and North-Westem Prorinces— the ante-alienation 
doctrine of the Mit&kshard is strictly followed so far as voluntary 
alienation by a co-parcener^ of his undivided interest, is concerned. 
The qaestiou was considered by a Full Bench of the Calcutta 
High Court in the case of Sudahwrt v. Foolhashy 12 W.R., F.B,, 
1, and it was held that a member of a joint Hindu family governed 
by the Mitdkshar& Law, has no authority to mortgage his un- 
divided share in a portion of the joint family property, in order 
to raise money on his own account and not for the benefit of the 
f amUy. In the case of Balgobind v. Narain^ the Privy Council 
have laid down that under the Mitfiksharfi, as administered by the 
High Courts of the North-Westem Provinces and Bengal, aU 
undivided share in ancestral estate, held by a member of a joint 
family in co-parcenary cannot be mortgaged by him on his own 
account without the consent of his co-parceners : 15 A.S., 339. 
So aJso in a case from Oudh, the Judicial Committee have held 
that a nephew was entitled to recover from a purchaser from his 
uncle the latter's undivided share after his death, which had been 
sold without the former's consent: Madho v. Mehrbauy 18 C,S., 157: 

Equity in favor of alienee when alienation set aside. — When 
an alienation made by a member, of his undivided share, is set 
aside at the instance of another member, the court may otder 
that the property should foe thenceforth possessed in defined 
shares, and that the share of the transferrer should be subject to 
a lien for the return of the purchase-money. Por^ equity looks 
on that as done which ought to have been done, and as a co- 
parcener may make his share available for payment of his just 
dues by coming to a partition with his co-sharers, and as he ought 
to doit and fulfil his obligation, the eourt of equity declares it 
done:' Mahdbeer v. Bamyady 20 W.E., 192. But siich a course 
would 4)e precluded by the death of the transferrer and by the 
accrual of the right by survivorship before'- a judicial partition 
could be enforced in that way : 18 C.S., 15T. ^ 

Involuntary sale in execution before death. -^ITpon the same 
principle of equity, is founded the doctrine settled by ' judicial 
decisions that the undivided co-pnrcenary interest of a member 
in the joint property may be seized and sold in execution of a 
decree against him for his personal debts : Been Dyal v. Jugdeep' 
naradfni 3C.S., 198=4 LA., 247; BaiBaUmhettY^Ba^Sitay 7 A^;, 

11 
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731 9 BaUur v. I4ak8hmana, 4 M.S.^ 3Q2. A flinda is boand, not only 
legally and morally, but also religiously, to pay off tbe debts con« 
tracted by him ; be is also in a position to pay wben he has an 
interest in joint family property, provided that interest be severed 
by partition from that of his co-parceners, — but not otherwise ; 
the severance again depends entirely on bis will, for partition 
may take place by the desire of a single co-sharer ; the debtor, 
therefore, ought to have come to a partition, and applied his 
share to the payment of his debts; he cannot in equity and good 
conscience, be permitted to defraud his creditors by choosing to 
continue joint, and to enjoy the same : his undivided co-parcenary 
interest, therefore, is allowed to be seized and sold in execution 
of a money-decree against him, and the purchaser acquires the 
Tight of standing in his shoes for the purpose of carrying out 
partition, and getting his share. But this can be done only during 
the debtor's lifetime, and the interest must be attached before his 
death otherwise the right by survivorship would operate and 
defeat the creditor's equity : Surajbunsi Koerv. Sheo Persad Singh^ 
6 C-S., 148; Madho v. MehrbaUy 18 C.S., 167. 

Bightsof purchaser of undivided share.— The purchaser of 
the undivided co-parcenary interest of a member of joint family, 
at a voluntary alienation permitted in Bombay and Madras, must 
be taken to purchase an uncertain and fluctuating interest, with 
tbe right of converting it, by partition after the purchase, into 
definite separate property, I have already told you that the 
interest of a member is liable to variation, according as existing 
co-parceners die or new co-parceners are bom, until it is adjusted 
by partition, and so the interest purchased is liable to diminution 
by changes in the family, should there be delay on the part of 
the purchaser in suing for partition : Banga v* KrUhna, 14 M.S., 
418t But a compulsory and involuntary sale in execution of a 
deceased member's share attached before his death, is taken to 
operate as a partition, in so far as regards the division of interest, 
and the purchaser is entitled to what the debtor would get if a 
partition were then made; though partition, in so far as it means 
division of possession, may be effected by a suit for the same: 
Eardi Narain v. Buder Perkaah, 10 C,S., 626. 

Position of vendor co-parcener.— It should, however, be ob- 
served that the co-parcener does not become divested of his status 
as a member of the joint family, by the mere sale of his un- 
divided co-parcenary interest for value; nor can the purchaser 
have the status of a member of the family, so aa to become 
benefited by survivorship on the death of a member without 
leaving male issue. Hence it appears that although the vendee 
may be a loser, by birjkb of a member before partition is carried 
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out by him, still the vendor is to be benefited by the death of a 
CO"parcener t (hirolingapa v. Nandapa^ 21 B.3., 797. Bat these 
questions that arise by reason of the departure from the Mitdk« 
shard, law, and introduction of innovations destructive of the 
joint family system, are beset with considerable difficulty, and 
da not appear to be settled yet. 

Gift — ^Although on grounds of eqaity, the strict ante-aliena- 
tion doctrine of the Mit&kshard has been departed from in Bombay 
and Madras, in favor of purchasers for value, whom equity 
regards with considerable affection, yet equity does not thus act 
in favor of volunteers. Accordingly, it has been held that a 
Hindu cannot make a valid gift of his interest in undivided pro- 
perty ; such gift is void and cannot prevent survivors from taking 
the share : Baha v« Timnmay 7 M.S,, 357 ; Ponnuaami v. Thatha^ 
9 M*S., 273; Virayya v. Hant^man^a, 14 M.S., 459; Lakshman 
V. Bam, 6 B.S., 61. 

Devise of undivided interest— A testamentary gift also, of the 
undivided interest stands on the same footing as a gift inter vivos^ 
For, as regards testamentary power, it is now settled l&w that 
BO Hindu governed by the Mitakshard can make a testamentary 
disposition of his undivided interest in the joint family property, 
which interest passes, on the moment of his death, by survivor- 
ship, to the surviving male members, so that there is nothing 
left on which his will can operate. The law on the subject has 
been explained by the Privy Council in the case of Lakshman 
Dada Naik v. Ram Chandra Dada Naihy thus: — 

<< It has been ingeniously argued that partial effect ought 
to be given to the Will, by treating it as a disposition of the one- 
third undivided share in the property to which the father was 
entitled in his lifetime. The argument is founded upon the 
comparatively modern decisions of the Courts of Madras and 
Bombay, which have been recognised by this Committee as estab* 
lishing, that one of several co-parceners has, to some extent, a 
power of disposing of his undivided share without the consent of 
his co-sharers. 

^^ Those cases have ^established that such a share may be 
seized and sold in execution for the separate debt of the co-sharer, 
at least in the lifetime of the judgment-debtor, and that it may 
be also made the subject of an alienation by a deed executed for 
valuable consideration. The Madras High Court has gone 
further, and ruled that an alienation by gift or other voluntary 
conveyance, inter vivosy will also be valid against the non-assen- 
tient co-parceners. And assuming this latter proposition to be 
law, the learned Counsel for the appellant have insisted, that it 
follows as a necessary consequence, that such a share may be dis- 
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posed of bj will, because the authorities, whicb engraifted %h^ 
testamentary, power npqii the Hin^u law, have treated a devisQ. 
as a gift to take effect on the testator's death, some of then» 
affirming the broad proposition that what a man can give by act 
inter vivos he may give by Will. 

<< To this argument there are two answers. Their Lordships, 
have to apply to this case the law as it is received at Bombay,. 
The decisions of the High Court of Bombay have ruled that m. 
co-parcener cannot, without the consent of bis co-aharers, either, 
give or devise his share ; that the alienation of it mu3t be for 
value ; and if this be law, the whole argument in favour of testar 
mentary power over the undivided share fails. 

*^ Again, the High Court of Madras, though admitting that 
a co-parcener can effectually alienate his share by gift, has ruled 
tSbat he cannot dispose of it by Will. Its reasons fpr making this, 
distinction between a gift and a devise are, that the co-parcener'» 
power of alienation is founded upon his right to a partition f 
that that right dies with him ; and that the tiUe of his co-sharers 
by survivorship, vesting in them at the moment of his death,^ 
there remains nothing upon which the Will can operate. This 
principle was invoked in the case of Surajbunsi Koer^ and was 
lully recognised by their Lordships, although they decided the 
particular case, which was one of an execution against a mort- 
gaged share, on the ground that the proceedings had then gone 
BO far in the lifetime of the mortgagor, as to give, notwithstand«- 
ing his death, a good title against his co-sharers to the executioi^ 
purchasers. It follows from what has been said, that the weight 
of positive authority at Madras, as well as at Bombay, is against 
the proposition of the learned Counsel for the appellant. 

^\ Their Lordships are not disposed to extend the doctrine 
of the alienability by a co-parcener of his undivided share, without 
the consent of his co-sharers, beyond the decided cases. In the 
case of Surajhunsi Koer, above referred to, they observed:— » 
^ There can be little doiibt that all such alienations, whether 
voluntary or compulsory, are inconsistent with the strict theory 
of a joint and undivided family (governed by the Mitfikshari 
law); and the law, as established in Madras and Bombuy, hasr 
been one of gradual growth, founded upon the equity which a 
pi^rchaser for value has to be allowed to stand in his vendor's 
Qhoes, and to work out his rights by means of a partition.'' 
The question, therefore, is not so much, whether an admitted 
principle of Hindu law shall be carried out to its apparently 
logical consequences, as what are the limits of an exceptional 
doctrine established by modern jurisprudence?'' 5 B.S., 61 
s=7 LA., 181 : see ajso 22 OS., 565. 
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6. Deftte. : ' . 

Family debt — Wbeh a d^bt is contracted for ^ a faimly - par^ 
{>ose by any member of tbe family, it is payable by the family or 
iill the members. We have seen that the manager of a joint 
family or of its trading or money-lending bnsiness, is cfompetent 
to charge or alienate the family property for a legal necessity 
falling within the scope of his authority. 

Duty of creditor dealing with manager. — ^Tbe lender dealing 
with a manager is bound to enquire into the necessities for the 
loan, and to satisfy himself as well as he can, that the manager 
is acting for the benefit of the family. If he does so enquire^ 
and acts honestly, he is safe : he is not affected by the precedent 
mismanagement of the family property, nor by the subsequent non«^ 
fkpplication of the money to the pnrpose for which it is borrowed^ 
nor even by the non-existence of the alleged necessity if it was 
reasonably credited and is legally sufficient Hanooman Persavd 
Panday y. ML Babooee Munraj Koer, 6 MJLA.9S9S. The Transfer 
^f Property Act IV of 1882, Section 88, embodies the same rule 
by laying down that the circumstances constituting legal neces* 
isity shall be deemed to have existed if the lender, after using 
reasonable care to ascertain the existence of such circumstances^ 
has acted in good faith. 

Personal debt of a Member. — According to the strict theory 
<d the Mit&kshar& law, the family property is not liable for the 
personal debts of a member. But a course of decisions has in* 
troduced two innovations destructive^ to a great extent, of the 
Mit&ksar& system ; one of which is the conversion into legal 
liability, of the song's pious duty to pay off the father's personal 
debts, and the consequent liability of the entire family property to 
satisfy the father's debts if not proved to have been contracted for 
immoral purposes ; {€Hrdharee Lall v. Kantoo Lall^ 1 I.A,, 321=t 
22 W.B., 56 ) and the other is the compulsory sale of a member's 
undivided co-parcenary interest in the family property in execution 
of a money decree against him : Deendyal v. Jugdeep Narain, 9 
C.S., 198=4 LA., 247. 

But while our courts have gone far beyond Hindu Law to 
help the fiither's creditors, they do at the same time overlook and 
refuse to enforce the rule of Hindu Law in favour of the -creditors 
of members other than the father. 

For though a debtor's co-parcenary interest is allowed to- 
be sold during his lifetime in execution of the creditor's decree,' 
yet it has been held that if the debtor dies before the attach*- 
ndent <^ his undivided interest, the creditor cannot follow it into 
the hands of the collateral male members to whom it passes by* 
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survivorsbip (see p. 135) and who are considered not liable for 
the debts. 

Liability of the heir by siirvivor8hip.~But the Hindu Law 
decUres the heir of a person^ whether taking by survivorship or 
by succession, to be liable for his debts. The l*ules on the 
subject are contained in three slokas of Y&jnavalkya (text 
No. 18> p. Ill) and are explained in that part of the Mitfiksharfi» 
where the Action for Becovery of Debts, is dealt with, and may 
be sunOimarised as follows :— 

It That the male issue are liable to pay off the debts of 
their father and paternal grandfather (and great-grandfather P)» 
whether they inherit any property from or through them, or not. 

2. That their liability arises only when the father is dead 
or gone to a distant place and not heard of for twenty yearss or 
laid up with an incurable disease. 

8. That they are not liable for debts incurred for indulgence 
in women, wine, or wager, or for other unlawful purposes. 

4b That he who takes the riktha (=rights) or heritage of a 
person, i.e., his heir by survivorship or by succession, is bound 
to pay off his debts. The term riktha means heritage ohBtructed or 
^knohstruded : that this word signifies unobstructed heritage or 
co-parcenary interest devolving by survivorship on a collateral 
relation, is beyond all doubt, see Mitdkshari 1, 1, 13. 

The Hindu Law discloses a high sense of morality as regards 
the payment of debts, which is declared to be religiously necessary 
for the salvation of the debtor's soul. 

Our courts are certainly right in so far as they do not allow 
the creditor to follow the co-parcenary interest passing by survivor- 
ship to an heir other than the male issue. For, Hindu Law no« 
where contemplates a compulsory sale of immoveable property in 
execution of decrees. The policy of Hindu legislators appears to 
have been rather against depriving people of ancestral land, the 
hereditary source of their maintenance. But when that policy 
has been departed from to an unwarrantable extent, in the ck&e 
of the fathers' debts, to the prejudice and injury of the male 
descendants, there is no cogent reason why the remoter heirs 
should be exempted from a just liability and permitted to appro- 
priate the deceased debtor's share free from the charge of paying 
his debts. 

Father's debts and son's liability.— The pious duty of a son as 
such, to pay off his father's debts is independent of his inheriting 
any property from or through him, whereas the liability of an 
heir as such must be limited by the extent of the inherited pro« 
perty* The son's pious duty again arises, only after the father's 
death, as a general rulei. 
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We have already seen that as regards ancestral property 
there is no distinction between the father's and the son's interest/ 
either in extent or in character. 

Our courts of justice have transformed the future pioils duty 
into a present legal liability limited by both the father's and the 
son's interests in the ancestral property, if the father's debts be 
not contracted for illegal or immoral purposes. And accordingly 
it was at first held that an alienation by sale, mortgage or the like, 
of the family property by the head of the family for antecedent 
lawful debts is valid and binding on the sons : GUrdhareey. Kan- 
tooj 22 V7.R., 56 ; Luchman v. Oiridhuty 5 C.S., 855. Some nice 
questions then arose as to the validity or otherwise of a mortgage, 
or the like alienation*, made by the father when there -was no 
antecedent debt ; but it was contended that having regard to the 
principle enunciated in Oirdharee^a case, the consideration money 
paid to the father for such alienation if not proved to be spent 
for immoral purposes, must itself constitute a lawful debt pay- 
able by sons ; and accordingly it has been held that although the 
mortgage may not be valid, yet the debt being-antecedent to the suit 
on the mortgage, the creditor is entitled to a decree d^irecting the 
debt to be raised out of the whole ancestral estate inclusive of the 
movtga,geA fYopertj t Cfunga Y. Ajudhitty 8 C.8.y 131; Khalilul v. 
»o6ind, 20 C.S., 828. 

The father's creditor, therefore, is entitled to realize his 
debts not only from the father's undivided co-parcenary interest 
in the ancestral property during his life, but also from the entire 

{>roperty inclusive of his and the son's interests, either during hia 
ife or after his death* Thus the creditor has the right to proceed 
either against the fathei-'s interest or against the entire property 
during bis life; and it is a question of fact to be decided by 
having reference to the circumstances of each case, as to whether 
the father's interest only or the entire property was sold in 
execution of a money decree against the father alone. This 
question will be discussed in the next topic. 

'When a joint family consists of the father and the son, and 
also of collateral co-parceners, then the interests of both the 
father and the son in the family property are liable for the 
father's lawful debts, and the execution-purchaser would be entitled 
to have their shares allotted to him at a partition with the 
collateral co-parceners : Qhanammal v. Muthuacmi^ 13 M.S., 47* ^ 

The strict rule of the Shastras, that a son is liable to pay his 
father's debts with interest, and a grandson those of his grand- 
father without interest, even though no assets have been inherited, 
was legally enforced in Bombay, until the liability was limited to 
assets by legislation : Bombay Act YII of 1866. 
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It would seem that partition is the only remedy by wbich a son 
may now protect bis interests from tbe liability of paying off the 
debts of an extravagant father; but this would apply only to^ 
debts incurred after the partition. 

iBdian Legislature and Judicial Oommittee.— A student of 
}U|-isprudence would be at a loss to understand the principle on 
which the highest tribunals are changing the Mitdkshail Law 
which they are called on to administer. Hindu Law as it is^ seems 
to be suited to the exigencies^ and is conducive to the welfare and 
well-b^ing, of Hindu society ; and the introduction of an innova- 
tion^ like the legal liability of the son to pay off the father's debt, 
has been attended with mischievous consequences entailing great 
liflrd9hip. The Indian money-lenders are •shrewd and astute 
enough to be able to protect their own interests, while men of 
property here are often surrounded by unprincipled servants and 
hangers-on who feel no compunction in robbing their masters and 
benefactors in collusion with money-lenders. By the operation 
of the doctrine introduced by the Privy Council in OirdJuiree haU*e 
case many ancient families are becoming ruined and reduced to 
poverty. But while the Judicial Committee is changing ^'e law > 
for the benefit of creditors, the Indian Legislature is passings 
Euactment after Enactment for tbe protection of the people against 
money-lenders. 

7. Judicial ProeeecUngs. 

Personal and representative capacity.—- Every member of a 
joint family has two capacities, one of which may be called the 
personal, and the other, the representative. , In transactions with 
outsiders he represents the whole family if he acts in his repre- 
sentative capacity ; but if they relate to his individual interests, 
then he acts in his personal capacity. We have already seen 
that in several matters a single member such as the manager, 
acts as. the representative of the family so as to bind the whole 
family. A property purchased in the name of a member of a joint 
family is presumed to be family property, on the principle that he 
represents the family. How far a single member may represent 
the family in suits or other judicial proceedings is now (K)nsidered« 
The ordinary general rule is that no person can be bound by 
a decree to which he is not a party, it cannot even be used as 
-evidence against him; a.ndthat a person cannot be appointed 
guardian ad litem^ ii his interests be adverse to those of the 
minor* But this rule is not followed in all cases in which the 
managing member alone was the party to a suit ; sometimes be 
is lield to represent the whole family, and sometimes not so. The 
decisions do not seem to be uniform. : ^ 
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Suit by the manager or a single member.— There are several 
cases iu which it has been held that one member of a joint family, 
cannot alone sue on behalf of the familj« When, however, the 
other members :of the family, are minors, then the manager must 
necessarily represent the whole family, and may alone sue, but 
the defendant may always insist on all the co-owners bein^ joined 
as plaintiffs on the record ; Earigopal v. Oohuldas, 12 B.S., 158 ; 
10 B.S., 32. So it has been held that the dismissal of a previous 
suit brought by elder brothers is not binding on a minor brother 
in the absence of evidence proving that they acted on behalf of the 
family, or that any one of them had been a de facto manager of 
the family: 10 B.S., 21. 

Smt against manager alone* —It has been held that a decree 
in a suit against one brother alone, based on a mortgage executed 
by him as manager for legal necessity even during the minority 
of another brother, and the sale of the mprtgaged property in 
execution of that decree, are not binding on the other brother : 
lies., 298; 6M.S., 125. 

. The learned judges in these cases enunciate the ordinary 
principle that a person ought not to be deprived of bis rights by 
judicial proceedings to which he was no party. But if the debt 
was one payable by that person as well as by the parties to the 
previous suit, and the property was sold at its proper price, and 
there is no other ground for impugning the decree or the sale, so 
far as his share is concerned save and except the mere technical 
objection of his not having been made a party to the previous 
proceedings, then it has been held in some cases, having regard to 
the peculiar nature of the transaction and the position of the 
members who alone had been made defendants in the previous 
suit, ttiat all the members were bound by the proceedings 
although some were not joined on the record* Thus the managers 
of a joint family trade and of its money-lending business have 
been held to be the accredited agents of the family and to 
represent the whole family, in transactions falling within the 
scope of their authority such as borrowing money by pledging 
the family property, for the purposes of such trade or business, 
as well as in suits based on such mortgage, brought against thera 
only ; and the whole family property has been held to pass to 
the execution-purchaser, unless it can be proved by the other 
meaibers who were not piirties to the suit, that there was no 
legal necessity or that what was intended to be sold and bargained 
for was not the whole family property but only the co-parcenary 
interest of the managers who alone were parties to the previous 
suit: Daulai Ram v. Mehr Chand, 16 C.S., 70=14 I. A., 187; Shea 
P&rsJiad V. Saheb Lai, 20 C.S., 453. So also it has been held that 



Digitized by VjOOQIC 



170 

tbe member of the family in whose uame a leasehold property 
stood represented the family in suits respecting the rent of the 
property, and that the decrees for rent against him alone may be 
realized by the sale of the whole family property : Bissesur Lall 
V* Luchmessurj 5 C.L.B., 477=6 LA., 233; Hari v* Jairam, 14 
B.S., 697. 

Haying regard to the low standard of morality among the 
money-lenders and many other classes of people in this country, 
this departure from the strict rule of law appears to be likely to 
lead to fraud, collusion and dishonesty for the purpose of depriv« 
ing men of their just rights by law-suits of which they may be 
ignorant ; and our courts would not be justified in extending this 
exceptional rule. 

Suit against father* — ^The father of the family stands on a 
different footing from that of a brother or an uncle, and cannot 
be presumed to act in fraud of his sons, and therefore he may in 
a proceeding be deemed to represent the family. 

The following extract from the judgment of the Privy. Coun- 
cil in the case of Mt» Nanomi Babuasin v. Modim Mohun (13 C.S., 
21=sl3 LA., 1) shows what the law is on the subject : — 

^^ There is no question that considerable difficulty has been 
found in giving full effect to each of two principles of the Mit£b- 
shard law, one being that a son takes a present vested interest 
jointly with his father in ancestral estate, and the other that he 
is legally bound to pay his father's debts, not incurred for immoral 
purposes, to the extent of the property taken by him throtieh 
bis father. It is impossible to say that the decisions on the 
subject are on all points in harmony, either in India or here.* * * 

^^ It appears to their Lordships that sufficient care has not 
always been taken to distinguish between the question how . fair 
the entirety of the joint estate is liable to answer the father's 
debt, and the question how far sons can be precluded by pro- 
ceedings taken by or against the father alone from disputing 
that liability. Destructive as it maybe of the principle of in- 
dependent co-parcenary rights in the sons, the decisions have, 
for some time established the principle that the sons cannot set 
up their rights against their father's alienation for an anteciddent 
debt, or against his creditors' remedies for their debts, if: not 
tainted with immorality^ On this important question of the lia- 
bility of the joint estate their Lordships think that there is now 
no conflict of authority. 

^'The circumstances of the present case do not call for any 
inquiry as to the exact extent to which sons are precluded by a 
decree and execution proceedings against their father i^rom 
calling into question the validity of the sale, on the ground thaii 
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the debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. Their 
Lordships do not think that the authority of DeendyaV$ case 
bound the Court to hold that nothing but Girdhari's (the father's) 
co-parcenary interest passed by the sale* If his debt was of a 
nature to support a sale of the entirety, he might legally have 
sold it without suit, or the creditor might legally procure a sale 
of it by suit« All the sons can claim is that, not being parties 
to the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature of the debt in a suit of their 
own. Assuming they have such a right, it will avail them 
nothing unless they can prove that the debt was not such as to 
justify the sale. If the expressions by which the estate is 
conveyed to the purchaser are susceptible of application either to 
the entirety or to the father's co^parcenary interest alone (and in 
DeendyaPs case there certainly was an ambiguity of that kind), 
the absence of the sons from the proceedings may be one material 
consideration. But if the fact be that the purchaser has bar- 
gained and paid for the entirety, he may clearly defend his title 
to it upon any ground which would have justified a sale if the 
sons had been brought in to oppose the execution proceed- 
ings." 

What passes in execution against father alone. — In this case 
and in the cases of Bhagbat v. Mt. Oirja^ 15 C.S., 7 J 7=15 I. A., 
99, Mindkshi v. Immudi Kanaka^ 12 M.S., 142=16 I.A., 1, and 
MalMhir Y. Moheswar^ 17 C.S., 584=17 LA., 11, the Judicial 
Committee held that the entire family property passed in execu* 
tion of a decree against the father alone ; and in the cases of 
Deendyal v. Jugdeep, 3 G.S., 198=^4 I.A., 247, Suraj Bumi v. 
S?MO Persady 5 C.8., 148=6 1.A., 88, Hardi v. Rudevj 10 C.S., 
626=11 I.A., 26, SimbhwnathY.Oola'p Sing, 14 C.S., 572=14 
LA. 77, and Pettachi v. Sangili, 10 M.S., 241=14 LA., 84, it was 
held that the father's undivided share only passed. The follow- 
ing propositions appear to be laid down in these cases :— 

1. The whole family property may be sold in execution of 
a money decree against the father alone, if the debt was not con- 
tracted for immoral purposes. 

2. If the proceedings show that the intention was to. sell 
the entire property and the same was sold and bargained for 
then the purchaser would be entitled to the whole ; and the sons 
though not parties to the proceedings, cannot claim their shares 
against the purchaser except by proving that the debt was con- 
tracted for immoral purposes, and that the purchaser had actual 
or constructive notice of that fact. A claim preferred by the 
sous has been held to affect the purchaser with such notice : 
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5 C.S.9 148« When the execution-creditor is the porohaser, he 
is affected with full notice of all the proceedings ; 14 I.A., 84. 

3. Should, however, the original transaction and the proceed- 
ings in the snit, as well as the price paid, show that what was 
intended to be sold was the father's co-parcenary interest only, then' 
the purchaser cannot get more than that interest : 14 C.S., 
572. In the absence of circumstances showing an intention to 
put up the entire interest of the family in the property sold in 
execution of a money-decree against the father, only his interest 
passes to the execution-purchaser : MaruH v. Babaji, 15 B.S., 87. 

4. The Ooui't will look at the substance, and not merely at 
the form, of the execution-proceedings, and therefore the expres- 
sion ^ right, title and interest of the judgment-debtor'' used iii 
the sale-proceedings and in the sale-certificate, {Jugui v. If. B. 
Jatindra, 11 I.A., 66=10 C. S., 985, 992,) is not to be taken to 
necessarily show that the father's interest only was sold. 

5. The points to be determined in such cases are, — 

(a) What was the interest that was bargained for and paid 
for by the purchaser P Was it the father's interest only, or was 
it the interest of the entire family 9 And if the latter, then 

(6) Were the debts, for which the decree was obtained, 
under which the property was sold, contracted for immoral pur- 
poses ? and 

^ (c) Had the purchaser notice that the debts were so con- 
tracted P KrUJmdji v. Vithal, 12 B.S., 625, 

Transfer of Property Act §86.— There is, howeyer, no strong 
reason why our courts should be so indulgent to money-lenders 
who are found as a general rule to be unscrupulous and dishonest, 
as to depart from the ordinary law, and hold that members of a 
joint family are bound by alienations and decrees and execution- 
sales to which they were no parties. The Allahabad High Court 
has held that Section 85 of the Transfer of Property Act is im- 
perative and applies to a mortgage by the father or manager of a 
J'oint family : Bhawani v. Kallu, 17 A. S, 5-87. The Calcutta High 
yOurt has held that that section is compulsory, and that the min- 
or son was not represented by the father who was the mortgagor 
and against whom alone the suit on the mortgage was brought. 
But their Lordships held that inasmuch as the minor sued to 
declare that he was not bound by the decree nor by the mortgage, 
the debt being contracted for illegal and immoral purposes, and 
as the latter point was found against him, and he is not willing 
to redeem, his suit must be dismissed though he was not a party 
to the decree, since the only right the minor plaintiff now had 
was the right to redeem: Lala y. Oolaby 28 C. S., 517. This' 
viBw has b^n adopted by the Allahabad High Court 1 24 A. S«, 211» 
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As regards a mere money decree against the father there 
fippears to be difference of opinion between, the Bombay and the 
Calcutta High Courts, with respect to the question whether the 
decree can be executed against the sons after the father's death 
the former holding that it can be, while the latter holds that a 
separate suit must be brought. 

8. Devolution. 

Joint-tenancy and snrvivorship. — ^The members of a joint 
family governed by the Mit&kshara law, may be said to hold the 
family estate as joint-tenants. But they do not resemble, in every 
respect, the joint-tenants of English law, whose rights are equal 
in all respects, and whose joint-tenancy is accordingly said to- 
be distinguished by unity of possession, unity of interest, unity 
of title, and unity of time of the commencement of such title > 
and all the survivors are equally entitled to the estate on thcr 
death of a joint-tenant. The joint-tenancy in English law is^ 
created by a deed or A will. 

The joint-tenancy under the Mitdksharfi arises by the opera- 
tion of the law of inheritance. There is unity of possession and 
also, in one sense^ unity of UtU, namely, the right derived imme- 
diately or mediately from a common ancestor ; but there is 
neither unity of time of the commencement of title, nor unity of 
interest in aJl cases. Nor are all the survivors entitled to the 
undivided share of a deceased member in all cases : there is a 
certain order in which some of the joint-tenants take, to the 
exclusion of the rest ; though it is ordinarily said that, the inter* 
est of a deceased member passes by survivorship to the surviving 
male members alone ; but this is true only in a qualified sense.. 

Order in devolution by survivorship.—The undivided share 
may be said to pass in a certain order : it devolves on the male 
issue in the first instance ; on their default, it goes to the nearest 
male ascendant and collaterals descended from him ; and on 
failure of these, to the next male ascendant and his descendants ;. 
and so on. This is true in a qualified sense only ; for, females 
getting shares on partition, do take by survivorship together witb 
the males, provided partition takes place, when their shares also 
are augmented. 

Suppose for instance, A and B are two brothers, having sona 
and ancestral property, then all of them are entitled to undivided 
shares in the property ; but the death of a member of A^s branch 
will not augment the share of B and his branch. Suppose agaia 
that, A dies leaving a wife and three sons, then A's share may be 
said to devolve on the widow and the sons, should the latter make 
li partition : if one of these sons dies, before partition without 
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leaving male issue, then his share may be said to deyolye on his 
two snryiving brothers and also on his mother, should the two 
brothers come to a partition during her life, otherwise on the two 
brothers only if they continue joint. 

The result of a member's death may be stated thus : — If he 
dies leaving male issue, he may be deemed to exist in them ;other- 
wise, excepting for the purpose of the maintenance of his widow 
and maiden daughter, if any, and the marriage of the latter, his 
existence may be ignored as regards the joint property, which con- 
tinues to be enjoyed by the survivors as before ; and their rights 
are, on partition, determined in the same way as if the deceased 
never existed, except for the purposes mentioned above. 

But not such order as in succession.— Hence, although there 
is an order of devolution as between different branches, there is 
no preference given to any of the members of the same branch by 
reason of his being nearer in degree than another. For instance, 
if a family consists of three brothers, and oi^ of them dies leaving 
two sons, and then another dies without maie issue leaving the 
two fraternal nephews and one brother surviving him, then the 
surviving brother, though nearer, cannot claim the undivided one- 
third share of the sonless deceased brother to the exclusion of the 
nephews who are more remote in degree. The sonless deceased 
brother's share passes to the surviving brother and the nephews; 
and, on partition between the uncle and the nephews, the joint 

Eroperty is to be divided into two equal shares, one of which is to 
e allotted to the uncle, and the other to the two nephews ; Debi 
Par shad v. Thakur Dial, 1. A.S., 105 (F.B.), Bhimul Dossy. 
Choonee Lall, 2 C.S., 879 (F.B.). It should be observed that, if 
the sonless deceased brother had been separate, the surviving 
brother alone would have taken his estate to the exclusion of the 
nephews. 

Exclusion of female heirs and daughter's son.— The effect of 
this rule of devolution by survivorship is to exclude the widow, 
the daughter, and the daughter's son in all cases, if the member 
dies without leaving male issue. A member's grandfather's great- 
grandson's grandson living jointly with him, takes by survivor- 
ship his undivided interest to the exclusion of his widow : Batan 
V. Modhooy 2 C.L.R., 828. Should the circumstances of the 
family be such that a female heir of the deceased would be en- 
titled to a share on partition, then she cannot be said to be excluded 
except in the sense of her not being entitled to claim a share if 
the family continues joint. 

Charges on undivided share passing by survivorship.— It 
has already been indicated that the maintenance of the widow 
and the maiden daughter of a deceased co-parcener, and the 
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marriage expenses of the latter, are charges on his co- parcenary 
interest. If he leaves any male issue excluded from inheritance 
for any cause other than being outcasted, then such issue and 
his family are also to be maintained out of the deceased's undivided 
interest The co-sharers taking it by survivorship are liable for 
these charges to the extent of the said interest. They are also, 
according to Hindu law, similarly liable for his debts which form 
a charge on the interest left by him ; but our Courts of justice 
have not, up to the present day, enforced this liability. 

Illegitimate brother of a Sudra taking by survivorship.— 
It has been held by the Calcutta High Court following certain 
Bombay decisions (11 C.S., 702), that in a Stidra family governed 
by the Mitdkshar& uddsi^uUra or illegitimate son by a slave girl, 
is a co-parcener with his legitimate brother in the ancestral estate, 
and will take by survivorship ; and this view has been upheld 
by the Judicial Committee : Jogendro Bhupati v« Nityanand, 18 
C.a, 161=17 I.A., 128. 

I have not been able to understand and follow the reasons 
upon which the above conclusion is based. According to the 
Mit&kshard, an illegitimate son, like a maiden daughter,is not 
entitled to any share when the partition is made during the life- 
time of the father, except at the pleasure of the father. But 
when partition is made by the legitimate sons, after the death of 
the father, they are directed to allot a half share to an illegiti- 
mate son, in the same way as a quarter share to a maiden 
daughter, of the father. When there is no legitimate son, an 
illegitimate son may take the whole estate, provided there be 
no widow or legitimate daughter or her son, in which case the 
illegitimate son takes half. It is not easy to find out, as to when 
does an illegitimate son become a co-parcener in the ancestral 
estate ; if he had been so, during the. lifetime of the father, his 
right to a share could not have depended on the father's choice ; 
he would have been entitled to a share in his own right in- 
dependently of the father's discretion. Nor can rules of suc- 
cession and survivorship apply to the same ancestral estate ; 
and, therefore, it cannot be said that he acquires by succession a 
title, on the death of the father, to a half of the father's undivided 
share, the other half devolvinghj survivorship to the legitimate sons. 
How again is the co-parcenary interest of an illegitimate son 
affected by the existence of a legitimate daughter or her son 9 
A son takes even the father's separate estate by survivorship and 
not by succession, except when he has been separated from the 
father. The correct view seems to be that Sect, xii. of the 
first chapter of the Mitdkshard,-^which concludes the subject of 
Partition, Succession being dealt with in the next chapter,--Hleals 
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with the position of an illegitimate son to whom the preceding 
•ectioos cannot apply, and defines his rights generally. He is no 
more a co-parcener than the father's wife, who is entitled to afnll 
share on partition. And it is doubtful whether he is entitled to 
any share when there is a single legitimate son, that is to say, 
whether he has a right to demand partition. Accordingly, it was 
held by the Madras High Court in several cases that, he was not 
entitled to claim partition : (7 M. S.,407 ; 8 IL S., 557), the ordinary 
incident of his status being held, to be a right to be maintained 
(10 M. S., 884i). But the said Court thought itself bound by the 
above decision to hold that he is entitled to enforce partition ; 
Thangamy. 8wppa, 12 M. S., 401. 

Can a female member take by suirivomhip ?— It has al- 
ready been said that a lawfully wedded wife or Patn{, becomes 
from the moment of her marriage, the co-owner of her husband 
with respect ta all his property ; and it is by virtue of t^is right, 
that she becomes entitled to a share at a . partition between, her 
husband and his male descendants or at a partition between the 
latter. But she is not entitled to a share in other circumstances ; 
for instance, if her husband dies without leaving male issue, his 
undivided interest passes to his surviving brother or other 
collateral male co-sharer^ to the exclusion! of his widow. Then 
what becomes of her co-ownership with the husband, or right to 
the family property acquired through her husband ? According 
to one view, it subsists even after the husband's death, and she 
continues to get maintenance out of his. property by virtue of 
that right ; her subordinate capacity to get a share or not, at a 
partition which she can never demand or enforce, is no criterion 
of the existence or non-existence of that right. But according to 
another view, this right becomes extinguished by the death of the 
husband, the co-ownership subsists only during their joint lives.. 
This view, however, appears to be erroneous as it is inconsistent 
with the reason for recognising this right, which subsists even 
after the husband's death. It has already been observed that 
the wife's co-ownership is admitted to account for her enjoyment 
of the family property, which continues even after the hus- 
band's death ; wby then should the right cease P But the law 
relating to females has been misunderstood and misconstrued in 
a manner detrimental to their interests, and it has been held that 
a widow of a deceased co-parcener living jointly with the last 
surviving male member of the family, is not entitled to take by 
survivorship (Ananda v. Nownitj 9 C.S., 815) ; although there is 
an earlier case Mt : Bhagwam v. Oopalji S. D., N.-WJP., 1862, Vol 1, 
p.806 in which the contrary view was taken, which is consistent vnth 
I he original principle as well as with reason, equity and justice* 
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For, suppose a man died leaTing his mother, widow, and a brother 
behind him ; and then the surviying brother, who became entitled 
to the whole family property, dies leaving a widow, the mother 
and the brother's widow ; it is but just and equitable that these 
three ladies whose position was the same during the lifetime of the 
male member, should jointly take the estate by survivorship, and 
not the last male member's widow alone, to the exclusion of 
the other two ; for, succession applies to the estate left by one 
separated from his co-heirs. Curiously, however, the law has been 
strained against females on many points, as will be shown 
hereafter. 

9. Partition. 

Wbat is Partition. — The tenure of joint property by the 
members of a joint family governed by the Mit^shard, is charaC'- 
terized by community of interest, unity of possession, and com-» 
mon enjoyment : there is no question of shares during jointness ; 
and the members are said to be joint in food, worship and estate. 
And the Mitdkshard theory of joint right is, that each co«parce- 
ner's right extends to the whole family property. 

Partition, according to the Mit&kshari, is the adjustment into 
specific portions, of divers rights of different members, accruing 
to the whole of the family property ; in other words, it is the 
ascertainment of individual rights which are never thought of 
during jointness. 

The word * partition * or * division * may be eiaployed to mean 
either a division of interest or a division of possession, or both. 
In connection with the Mit&shard joint families, it means sever^ 
ance of interest and consequent defeasance of survivorship. 

At whose instance ? — Partition may take place under t^ie 
Mitakshara by the desire of a single male member, who is there^ 
fore entitled, at his pleasure, to put an end to the joint-tenancy 
so far as he is concerned ; the other members must submit to it, 
whether they like it or not : Mt. Deo v. Dwarka, 10 W.R., 273 ; 
Pirthi V. Jowahir, 14 C.S., 493 ; 8 W.R., 15 ; 6 A.S., 430 (grand- 
son). Accordingly, an execution-purchaser of a member's in- 
terest, as well as a purchaser of the same for value in Bombay and 
Madras, are entitled to demand partition in right of that member. 

The majority of a Full Bench of the Bombay High Court 
has held that although it is now settled law in all the Presidencies 
that under the Mitdkshard, a son can claim partition of ancestral 
immoveable property inherited by the father, whether he assents 
to it or not, yet a son cannot in the life-time of his father sue his 
father and uncles for partition of such property, against the will 
of the father: Apdji v. Ram, 16 B.S., 29, 

12 
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; Thifi decision seems to be due to a misappreliension of tbe 
meaning of a passage of the Mildksbarfi. Tbere cannot be tbe 
sligbtest doubt iu tbe mind of a Sanskritist, on reading the 
oHginal passages of tbe Mit&ksbard (Cb. 1, Sect, t.), tbat no such 
^restriction on tbe son's right, as is supposed bj the ma jority of 
the judges to be imposed by paragraph 3 of tbat section, is reaHj 
intended to be laid down by tbat treatise. It sbould be borne in 
mind that tbe Mitdksbarfi is a running commentary on Ydjna- 
valkya's Institutes ; after having explained in paragraph 2, the text 
cited in Paragraph 1, of Sect. V.,Cb. 1, and before citing and com- 
menting on the next text, the commentator sets out the impor- 
tance of tbe next text, by tbe introductory remark tbat, but 
for the next text, two positions which are not correct propo- 
sitions of law, might be deduced from the preceding passage, 
and that the same are obviated by the next text; and tben he goes 
on to explain the next text, and in tbe course of doing so, lays 
down in paragraph 5, that partition does take place, and that it does 
.take place not by the father's choice only, thereby implying that 
it takes place by the son's desire as well : and thus the commen- 
tator shows that the two positions mentioned in the introductory 
piassage in paragraph 3 are obviated as not being correct proposi- 
tions of law, by the next text asserting co-equality of father's and 
son's right. But the above view the Bombay High Court has 
been dissented from, and the correct view taken, by tbe Madras 
High Court in Sulla v, Oanasa^ 18 M.S., 179. 

A suit for partition may be brought on behalf of a minor 
jmemberonthe ground of malversation or other circumstance 
shewing that separation of his share would be beneficial for him : 
{Damood/wry. SenabuUyj 8 C.S., 537), although the minor should, 
by the partition, be deprived of tbe right to take by survivorship, 
which is but a contingent right ; which circumstance will not 
therefore deter a Court of justice from securing the existing in- 
terests of the minor by ordering partition ; Mt, Deo v. Dwarka^ 
10 W.R., 273. 

What constitutes partition for defeating rarvivorship.— 
When partition may take place at the instance of a single co- 
sbarer, whether the other members assent to it or not, it would 
uppear that the declaration and communication by a member 
of his desire for separation, to the other members, is leorally 
sufficient to sever his interests and to constitute him a tenant-in- 
common and separate, so as to defeat the mutual right of sur- 
vivorship so far as that member is concerned, t.«.,' between him 
on tbe one hand and the rest of the members on the other^ 
As regards the enjoyment of the family property there is no 
difference between a Bengal joint family and a Mit^shard joint 
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family ; altUougb in. the one case the members are deemed to 
hold as joint-tenants, and in the other as tenants-in-oommon, 
hy reason of surviyorship being recognized in the one, but not 
in the other. The distinction is a purely metaphysical one, 
and is founded on intentiou or a particular state or process of the 
mind : the members of a Mitdkshar& joint family may agree 
to cease to hold the family property as joint-tenants without 
-dividing the same by metes and bounds — without, in fact, doing any 
physical act, and yet continue to live together as tenants-in-com- 
mon, like a Bengal joint family. Hence, when a member expresses 
Ms desire to become separate, as he is legally entitled to become 
whenever he chooses, whether the other members wish or not, 
there arises a corresponding duty on the part of the other mem- 
bers to give effect to his desire immediately ; and as no physical 
act is absolutely necessary for a legal severance of interest, the 
verbal agreement of the co-tenants being sufS.cient for that 
purpose, and as the other members are legally bound to agree to 
the desired partition, and as Equity presumes that to be done 
which ought to have been done, it appears to follow as a neces- 
sary logical consequence that a member's desire for partition is 
sufficient in law to constitute him separate so as to put an end 
to his joint tenancy and the operation of survivorship : Badha 
y. Kripa^ 5 C.S., 474. But there seems to be some misconception 
about this point, as will appear from an examination of the 
decisions^ which do not seem to be uniform. 

It should be remarked that the essential idea involved in the 
<^onception of partition, is the division of the right to, or the 
severance of the interest in, the joint property: there may be 
reparation in, residence and food without there being separation 
in estate {Badamoo v. Wazeer, 5 W.R., 78 ; Rewun v. ML Badha, 4 
M.I.A., 168=7 W.R., P.O., 35; Chhahila y. Jadayhai.ZB. B.. 
<3. E., 87); and, conversely, there may be a division of right 
without there being any separation in food and dwelling ; for 
the sake of convenience, the members may live in commensality, 
-each contributing his share of the expenses. 

There may Ukewise be a definement of shares to which the 
members would have been entitled had there been a partition, in 
the Revenue Records, under the Land Registration Act, without 
any one .of them having the remotest idea of separation : Ambika 
y. 8ukhman% 1 A.S., 437 ; Hoola$h v. Kaasee, 7 C.S., 369. The 
intention to separate is the important and principal thing to be 
regarded; even the enjoyment by different members of different 
portions of property {Bam v, 8heo, 10 M.I.A., 490), or the divi- 
sion of income for the convenience of the different members, 
would not amount to partition in the absence of intention : 
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(Sonatun y. Jogguty 8 M.LA., 86), While partition may be pre« 
sumed from what shows an intention for it, such as opening^ 
separate accounts in the Oollectorate {Tej v. Champa, 12 G.S.^ 
96; Ram v. Deli, 10 A.S., 490), or separate enjoyment of different 
portions of property (15 B.S., 201), or participation of income 
in distinct and defined shares (5 A,S., 582 ; 23 W.R., 395),. 
taken in conjunction with other circumstances* 

In Appovier^s ctiQey (11 M,X.A., 75=8 W,E., P.O., 1), the Privy 
Council held that actual partition by metes and bounds is not neces- 
sary for the completion of division of right ; an agreement by the 
members to hold their property in defined shares, without actually 
severing and dividing it, takes away from it the character of being 
joint and undivided ; the joint-tenancy is severed and converted 
into a tenancy-in-common ; it operates in law as a conversion of 
the character of the property, and an alteration of the title of the 
family, converting from a joint to separate ownership and i& 
sufficient in law to make a divided family and to make a divided 
possession, without actual partition of the subject-matter : 8 W.B.,. 
116^ Doorga v. Mt. Kundun, 21 W.R., 214 P.O. ; Tej v. Champay 
12 as., 96. 

In these cases, there were agreements to separate without 
actual division, and it was held that the question in every parti- 
cular case must be one of intention to effect a division. In one 
case, it was held that when a deceased co-owner had not merely 
declared his intention for partition but done everything that lay 
in him to carry it out, and when failure to do so was the result 
of the co-heii*^s determined opposition, it would be allowing the 
co-sharer to benefit by his own wrong, if he were to succeed by 
survivorship to the exclusion of the deceased's widow : Joy v^ 
Goluck, 25 W.R., 855. 

But there are some Bombay decisions in which it has been 
held that, notwithstanding a suit and a judgment or a decree for 
partition, the plaintiff who died before decree or execution of it 
respectively, is not to be deemed to have become separate, and 
that therefore survivorship applied to his share (4 B.S., 157 ^ 
6 B.S., 113). But these are opposed to the decisions of the Privy 
Council in which it has been held that the judgment or the 
decree in a salt for separate possession effects severance of 
interests, if the same is not already effected: Joy v, Qoluck, 
25 W.E., 355=4 C.S., 434, Chidambaram v. Qauri, 2 M.S., 83 = ft 
LA., 177. 

In one case it has been laid down that there must be defi^ne^ 

s^ment of shares, and distinct and independent enjoyment, in order 

^hat the mother may claim to have a share, right to which was 

held to be created by partition, — Judoonath v. JSishonath, 9 W.R., 61» 
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Both the principles herein laid down appear to be erroneous, and 
this case will be considered later on. 

Thus all the cases do not appear to be reconcilable. In each 
of these cases, the Court had to consider whether, having regard 
to the facts and circumstances of the particular case, the mem- 
bers were joint or separate in estate. The courts appear to have 
dealt with the question as one of fact, and haye only incidentally 
referred to the legal principle on the subject, without folly 
discussing and deciding what is absolutely necessary to constitute 
severance of interest. 

But one important point is settled by the decisions of the Privy 
-Council, namely, that division by metes and bounds is not neces- 
sary, but an agreement by the members that henceforth the joint 
property shall be the subject of separate ownership, is sufficient 
4k> cause division of right. It is also settled beyond all dispute 
that such agreement may be verbal : — Bevmn v. Badhay 4 M.I.A., 
137=7 W.E.,P.C., 87. 

Let us now consider what are the necessary logical conse- 
quences of these decisions, taken in conjunction with the doctrine 
of the Hindu Law, that partition may take place by the desire of 
a single member. According to the view taken by the. Privy 
Council, the members become separate from the time of the 
agreement ; that is to say, no physical act beyond the verbal 
agreement, or interchange of words conveying mutual consent, 
was considered necessary to effect severance of interest, in the 
particular case. From the moment they agree to separate, the 
status of the family becomes changed, though nothing else is done« 
and they may live together as before, as they must, for some time. 
But partition must take place by the desire of a single member, 
and the cithers are bound to consent and agree to it. Therefore, 
the declaration by a member of his desire for partition to 
the other members, must be sufficient, to cause the severance 
of his interests. That is all that he can do : if the others 
do not agree and obstruct his desire, and compel him to 
continue to live with them, for some time as before, they cannot 
be permitted by both law and equity to prejudice his right, and to 
gain an advantage by their such wrongful omission. He should 
thenceforward be deemed to live with them in the same manner as 
a member of a joint family governed by the Ddyabhdga, that is 
to say, as a tenant- in-common, and no longer as a joint-tenant. 

Partition is, no doubt, defined as the adjustment into speci- 
fic portions of the joint property, of divers rights accruing to 
the whole of the same : it means, the ascertainment of the share 
or proportion of the joint property, receivable by a co-parcener, 
which may be done in a moment ; and it implies neither more nor 
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less than the cessation of the other members' right to his said 
undivided fractional share or proportion, and the cessation of his 
right to the rest of the property i.6., the conversion of his joint- 
tenancy into a tenancy-in-common* 

And it is a settled doctrine of Hindu Law that it may be effect- 
ed by the desire of a single member. Hence, according to both 
law and equity, a member of a joint family is to be deemed 
separate, as soon as he declares his desire to become separate, or 
does virtually declare himself separate, with the object of causing 
his share to devolve on his widow, daughter and daughter's son, to 
the exclusion of the male relations entitled to take by survivorship. 

This view is consistent with the decisions in which it has 
been held that when the undivided co-parcenary interest of a son 
or the father is sold in execution, it is equivalent to partition and 
the father's wife is entitled to demand a share : Bilaso v. Dina, 
8 A.S., 88 ; Puraid v. Honooman^ 6 O.S., 845. 

Partitio9 and liability of manager to account.— It has al- 
ready been said that the manager is liable to render an account, 
and it has been so held by a Full Bench of the Calcutta High 
Court(13 W.R., F.B., 75). There was an earlier case (9 W.B., 
483) on the subject, which was virtually though not expressly, 
overruled by that Full Bench, and which appears to be founded 
on a misapprehension of the constitution of a joint- family-govern- 
ment, when the other members are adults. It is observed in that 
earlier case with respect to a family composed of adult members, 
— '* They manage the property together ; and the Karta is but 
the mouthpiece of the body, chosen and capable of being changed 
by themselves. The family may in this respect be likened to a 
Committee with the Karta as Chairman.'' 

A joint family would have been what is thus described, had 
it been composed of Englishmen who are distinguished by greater 
individuality and independence of character, and by far less 
reverence for age and authority, than the Hindus, amongst whom 
blind submission to the authority of the head -ot the family, be 
he the father or an elder brother, is the rule, fA^n the fauiily is 
joint. An European judge must always guard against the natural 
error of presuming that the people of this country feel and act 
in the same way, as Englishmen would do, if placed under the 
same circumstances. 

In a Hindu family as in Hindu society, no two persons can be 
equal in rank and position, one must be superior and the other 
inferior : an elder brother managing the family affairs, is to be 
looked upon as father (Manu 9,. 105), and conversely a younger 
brother is to be looked upon as son, an elder sister is to be looked 
upon as mother and a younger sister as daughter, an elder 
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brother's wife is similar to the mother (D.B., 4, 3, 81) and a 
joanger brother's wife is similar to a daughter-in-law. The 
idea of equality and liberty, is unknown to the Hindu mind with 
respect to family government and social order, though of course 
the people of this country have now been learning this* doctrine 
under the British rule. 

The conception of the family government, such as is depicted 
in the above passage, is seldom, if ever, found in practice* 
Autocracy is the rule, democracy is nowhere met with ; never 
iiB a Karta elected or changed ; the senior member holds the office 
by usage. The Karta is all in all, exercising complete authority^ 
as if he were the sole proprietor of the whole family property^ 
so long as absolute trust and complete confidence reposed in him 
by the other members, remain unshaken : and the junior members 
seem to be entirely dependent on him, and never dare to look into 
accounts for the purpose of examining their ba^id fides during 
jointness ; for, as soon as suspicion arises with respect to the (oni 
fides of the Karta^ it must necessarily be followed by the disrup- 
tion of the family. To be suspicious about the manager's good 
faith, and to continue joint, would be two inconsistent things. 
Hence the adult members other than the Karta cannot be sup- 

red to take any part in the management, except as a servant 
order of the Karta. A wide door to fraud and misappropria- 
tion would be opened if the manager of the family be held not 
liable to account, on the ground of the other members being 
adults and their consequent supposed participation, or liberty to 
participate, in the management of the family ; for of tener than 
not, managers of joint families are found to defraud the other 
members by misappropriating joint property and its proceeds, as 
undoubtedly they have the opportunity to do so with impunity, 
as also they have, oftener than not, the necessity for so doing by 
reason of having the largest family of their own to provide for, in 
comparison with that of the younger members. 

Hence the view taken by the Calcutta Full Bench ought to 
be followed, as being one absolutely necessary for the protection 
of the interests of the younger members of joint families, unless 
there be proved exceptional circumstances exonerating the mana- 
ger from the liability : 17 B.S., 271 ; 7 M.S., 564 (con). 

Share of father's wife. — Each of the father's wives is entitled 
to a share equal to that of a son on partition, whether it tak^ 
place during the father's life {Stimrun v. Ohunder^ 8 C.S., 17) or 
after his death : Damoodm v. Senahutty^ 8 C.8., &87 ; Damodar' 
das Y.Uttarnram^ 17 B.S., 271. She gets the share,. in virtue of 
the co-ownership she acquires from the moment of her marriage, 
in her husband's property, by reason of her being the lawftmy 
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wedded wife or Paint of her husband. It is erroneous to suppose 
that partition creates her right to ^et a share (9 W.E., 61); for, 
According to the Mitdkshard (1, 1, 17 and 28) partition does not 
<ireate anj right, but it proceeds upon the footing of pre-exist- 
ing rights. 

She is entitled to get a share, not only of the ancestral pro- 
perty but also of the accretions thereto : Isri v. Nasib, 10 C.S., 1017, 

If strtdhan has been given to her by the husband or the 
father-in-law, whether by gift inter vivos or by devise, she is 
Entitled to so much only as together with the stridhan so received, 
is equal to a son's share : Jodoo v. BrojOy 12 B.L.K., 885; Kishori 
V. Moniy 12 as., 165. 

It is erroneous to suppose that she gets the share in lieu of 
maintenance: this may virtually be true when the property is 
dmall, and the sons may relieve themselves of the liability to 
fiiUpply her with maintenance, by coming to a partition and allot- 
ting to her, a share. But this cannot be true when the property 
is very large, for in such a case slie gets property far in excess of 
what is necessary for her maintenance. The real reason why a 
shafe is given to her will be explained in the Chapter on Female 
Heirs of both the Schools. 

The share which she gets becomes her stridhan ; for, the 
Mitfikshari (1, 6, 2) distinctly says, upon the authority of a text 
of Ydjnavalkya declaring succession to the mother's stridhan 
estate, that the daughters inherit this share, and in their default 
the sons, and thereby clearly implies that it becomes her stridhan. 
The same result follows by necessary implication, from the rule 
that she is to get only so much as together with the stridhan 
received from the husband and the father-in-law, would equal 
the share of a son ; she must have the same sort of right in 
what she receives in addition to the stridhan as in the latter, 
i.e., absolute right. The obiter dictum expressed to the contrary, 
(9 W.R., 61 ; 23 C.S., 262) is, therefore, not acceptable as being 
inconsistent with the Mitdksbard. In the recent case of Chhiddu 
V. Naubat the Allahabad High Court has taken the correct view 
and pronounced that the share becomes stridhan : 24 A.S., 67 ; 
see also Sri Pal v. Suraj, 24 A.S., 82. 

She cannot enforce partition, but she is entitled to get a 
share when partition does take place at the instance of male 
members, or when the interest of a single member is severed by 
execution sale ; 3 A.S., 88; 5 C.S., 845. 

Grandmother's share. — The paternal grandmother also is 
entitled to a share on partition j Badri v. Bhugwanty 8. C.S., 649. 

But according to the Allahabad High Court she is not 
entitled to any share: Radhav. Buchhamany 3 A.S., 118. 
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Unmarried sister's share.-— A.t a partition made bj sons after 
the death of the father, they must allot a quarter share to a 
maiden sister (Laljeet v* Bajy 20 W.R., 386). The quarter-share 
is ascertained in this way; suppose the partition tates place be- 
tween a man's three sons, two widows, and two maiden daughters, 
then the property is to be divided into seven shares, and a quar- 
ter of one such share is to be given to each of the maiden daugh- 
ters, and then the residue is to be divided equally between the 
sons and the widows x Damodur v. Senabuttyy 8 C.S., 589. 

Illegitimate brother's share amongst Sudras.— The half share 
to which an illegitimate son is entitled when partition takes 
place at the instance, and amongst, the legitimate sons of a 
Stidra, is to be ascertained in the same manner ns the quarter 
share, of an unmarried sister, the principle being the same ; but 
see supra p. 175. 

Common charges on joint property* — Provision must be made 
before distribution for common charges such as the maintenance 
of a widow not entitled to a share, and of one who would have 
been a sharer but is excluded from inheritance by reason of 
some bodily deformity and the like, as well as of other dependent 
members of the family. If some co-sharers have been initiated 
or married at the expense of the family, and the others are un- 
initiated or unmarried at the time of partition, then the expenses 
for the initiation or marriage of the latter should be set apart. 

Distribution per stirpes not per capita.— When a family 
consists of different branches, each of which is composed of 
unequal number of male members, then the division is to be made 
per stirpes VLXid not per capita; if the common ancestor and his 
wife or wives are alive, then each of them is to get a share ; and 
there should also be as many shares as there are branches des- 
cended from him, one share being allotted to the members of 
each branch collectively : should there be an unmarried daughter 
of the common ancestor she must ^et a quarter-share. In this 
manner the partition is to be carried out. Should there be any 
dissention amongst the members of any branch, and any one of 
them desire to separate, then the share allotted to that branch is 
to be distributed amongst the members of that branch in exactly 
the same mode in which the primary partition is to be made. 

Partition, not necessarily separation of' all members.— Thus 
partition may stop at the primary stage, that is to say, the mem- 
bers of each branch may, and oftener than not do, remain joint 
while the branches become separate from each other : Bata v. 
Chvntay 12 C.S., 262. Similarly one member or one branch only 
may separate from the other members or branches, while the 
latter continue to live jointly as before. Hence partition or 
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separation of one or some memberi is not incompatible with the 
jointness of the rest. 

The whole" thing: depends upon intention. But yet a nice 
question arises which is not merely metaphysical but also practi- 
cal by reason of being attended with different legal incidents of 
importance, namely, whether those who do not separate but con- 
tinue to live together as before, are to be deemed joint or reunited 9 
On the one hand it may be siiid that there is a disruption of the 
unity even when only one member separates, inasmuch as there 
arises a conversion of title, from the joint-tenancy into a tenancy- 
in-common, as between those to whom a share is to be allotted 
for the purpose of ascertaining the share of the co-parcener desir- 
ous to separate, while those to whom collectively one share is 
given may be deemed joint : Radha v. Kripa^b C.S., 474. On the 
other hand it may be snid that the mere theoretical allotment of 
separate shares to co-sharers who are to continue joint and whose 
shares are to remain undivided, which is made only for the pur- 
pose of calculating and ascertaining the share to be separately 
assigned to the member separating, cannot have the legal effect of 
causing a division of right, or severance of title, of the former ; 
hence a separation of one member does not necessarily create a 
separation between the other members, nor cause the general 
disruption of the family : Upendra v. Oopeey 9 O.S., 817. Accoi^d- 
ing to the first view, the undivided members are to be deemed r«- 
united (11 M.S., 406) ; according to the second, they are to be 
considered joint: the distinction is an important one, for in re- 
union there is not survivorship as in jointness. 

Acqnired property and donble share.— If any property is 
acquired with small aid from joint funds, but through the special 
personal exertion of a member, then he is entitled to two shares : 
8ree v. Oooroo, 6 W.E., 219 ; Sheo v. Judoo, 9 W.E., 61. 

The same mode of partition should be applied to property 
which was self-acquired of a member, but has been thrown by 
him into the common stock by reason of allowing the other 
members to enjoy it ; that is to say, two shares should be allot- 
ed to the acquirer, who cannot be placed in a worse position 
than one acquiring any property with slight aid from the joint 
funds, which must necessarily be enjoyed by all the members 
during jointness. Hence if joint enjoyment by all the members 
cannot deprive the acquirer in the latter case, of his right to a 
double share, then there is no reason why an acquirer without 
any aid from the joint estate, should not get an additional share 
of the property acquired by him through his sole personal labour 
or capital. But see Ram v. Sheo, 1 M.I. A., 490. 

Benimciation by a member of his share.— If a member is pos* 
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sessed of snfSicient separate property, and therefore does not wish 
to tako any share of the joint property, be may renounce bis share.. 
But the Mitdksbard directs that some trifle should be given him 
at the partition, so that no claim may be advanced by his heir in 
future : see Text No. T,p. 110 ; 11 M.S., 407. This renunciation 
enures for the benefit of all the other members. But it i» 
argued that according to the Smritis the renunciation operates 
as alienation of one co-parcener's interest in favour of the others,, 
and that if he can alienate in favour of the other co-parceners as 
a body, there is no reason why he should not be competent to do so 
in favour of one of them. And accordingly it has been held that 
he can do so: Peddayya v. Bamalingam^ 11 M.S., 406. But it 
has been held that a member of a joint family cannot make a 
gift of his undivided share {supra -p. 16S). Hence if the excep- 
tional rule of renunciation, be carried out to its apparently logical 
consequences, in the manner stated above, it may as well be 
argued that there is no reason why he should not do so in favour 
of any other person ; but then it would be in conflict with the- 
rule against gift. 

Partial partition. — From what has already been said it is 
clear, that there can be a partial partition in the sense of some- 
members remaining joint notwithstanding the separation of 
the rest, also in the sense of some property being divided by 
metes and bounds and the rest not being so divided. But it is 
unlikely that there should be a partial partition in the sense of 
there being a severance of interest as regards part only of the 
property, and not as regards the whole. 

It has been held that a suit will not lie for partition of a 
portion only of joint family property; even when the purchaser 
of the rights of a co-parcener sues for partition, the partition 
must be general : a suit for a partial partition of a single pro- 
perty will not lie: Jogendra v. Jugohundhuy 14 C.S.^ 122; Ven^ 
kayya v. Lakshmayyay 16 M.S., 98 ; Shivmv/rteppa v. Virappaf 24 
B.S., 128. 

But if some members of a joint family hold any property 
jointly, in which the other members of the family have na 
interest, then there may be a suit for partition of that property 
only between the joint owners thereof; and it is not necessary 
to include in such a suit the other joint property to which all the- 
members of the family are entitled, nor are the other members 
necessary parties to it : Laehmi v. Janhiy 23 A.S., 216. 

Be-opening partitioiL — If a male child was in the womb of 
its mother at the time of partition, who would have been entitled 
to a share had he been then in separate existence, and the child 
becomes born alive subsequently to partition, then a share ia 



Digitized by VjOOQIC 



188 

to be allowed to him by re-opening the partition already made. 
But a son begotten after partition, cannot have any claim against 
his separated brothers, but bis rights are limited to the father's 
share. 

Condition and agreement against partition.— If joint enjoy* 
ment is felt inconvenient or disagreeable by a joint owner he 
ought to have the liberty of coming to a partition ; there is no 
good reason for depriving a co-owner of the right of enjoying 
his share according to his pleasure ; hence a condition prohibit- 
ing partition by donees is regarded as a restriction repugnant to 
the gift : Mokoonda v. Oonesh^ 1 C.S., 104. Similarly an agree- 
ment restraining partition has been held to be not binding even 
on the parties (7 B.S., 538) as tending to create a perpetuity; 
far less on the descendant or a purchaser from any one of the 
parties : 4 M.H.C., 345 ; 6 C.S., 107. 

Limitation^— A member of a joint family in exclusive pos- 
session of any joint property cannot plead limitation upon the 
ground of such possession, unless he has asserted an exclusive 
title to the knowledge of the co-parceners, and his possession 
become adverse, the burden of proving which lies on him (25 B.S., 
362). If a co-parcener is excluded from his share, and such 
exclusion is known to him, then he may be barred by limitation : 
Sch. ii. Art. 127 ; 3 C.S., 228). But mere non-participation in 
the profits does not amount to exclusion : 24 M.S., 44. 

10. Impartible things. 

There are certain things that are not liable to partition. 
They are dealt with in the Mitdksharfi, Oh. I, Sec. iv, and in the 
DSyabhfiga, Ch. vi. They are : — 

(1.) Those that are not the subjects of joint right, i.e., the 
separate property of a member; 

(2.) Certain moveables, though joint, used personally by 
the members severally, such as wearing apparel, or ornaments 
given to a female, or the father's gifts to a son ; 

(3.) Those that cannot conveniently be divided, as for in- 
stance, a reservoir of water, a common pathway, the place for 
worship and pasturage ; 

(4.) Those that are impartible by custom, such as a raj or a 
principality, which may be the joint and undivided property of a 
family, but is exclusively held by one member only according to 
customary rules; the other members being entitled to get main- 
tenance only, and under certain circumstances, to take possession 
of the estate by survivorship. This subject will be dealt with in 
a separate chapter. 
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11. Presumptions, 

Tbe joint family system is the normal condition of Hindo 
Society. Hence having regard to this peculiar featare of social 
organization, certain presumptions arise^ which form a part of 
the Law of Evidence, and are only indicated here. They are : — 

1. That the relations that may naturally be members of a 
joint family are joint ; any one alleging separation must prove 
that fact. The Judicial Committee observed in the case of Neel 
Kristo Deb Burmow,— "The normal state of every Hindu family is 
joint. Presumably every such family is joint in food, worship 
and estate. In the absence of proof of division such is the 
legal presumption ; but the members of the family may sever in 
all or anyof these three things,"— 12 M.L A., 623, 540^12W.R., 
P.C., 21. See also 19 W,R., 178; 22 W.E., 248. 

2. If it is admitted or proved that a family was once joint,, 
there arises a presumption in favour of the continuance of joint- 
ness : 18 A.S., 176. 

o. That the property in possession of any such relation is 
joint property belonging to all the members : he must prove that 
it is his separate property, if he says so: 6 W.E., P.O., 11 and 
67; 8C.S.,517. 

4. That any property purchased in the name of such a 
relation is a joint acquisition, provided there be a nucleus of 
joint funds wherewith the purchase might be made. But if there 
be no nucleus^ the presumption does not arise ; and the same 
is rebutted, should the nucleus be not more than what is suffici- 
ent for the maintenance of the family : 8 W.E., 226 ; 10 W.E.,^ 
122;20W.E., 158. 

5. There are some recent decisions which seem to be in 
conflict with the above decisions laying down the above presump- 
tions, in which it has been held that if the parties are not members^ 
of a joint family when the suit is instituted, then the presump- 
tions do not arise : 3 C.S., 316 ; 9 C.S., 237 ; 18 A.S., 90. But 
these rulings appear to apply to the peculiar facts in those cases,, 
and are distinguishable ; and are generally ignored. 

There are conflicting decisions (16 W.E., 357; 10 C.S., 686;^ 
8 M.S., 214), as to whether a property purchased in the name of 
a female member should be presumed to be joint family property. 
Considering that every Hindu female has separate property and 
that she is not a co-owner of the joint family property, the founda- 
tion of this presumption is wanting in her case. In the case of a 
male, the presumption says that he is not the sole owner ; whereas 
in the case of a helpless female, it says that she has no right to 
the property, she is merely a henamdar for the male members.. 
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TVhen, however, a widow as heiress of her husband is a co-sharer 
of ^0r hasbaud's agnate relations, as she often is in a Bengal 
joint family, then, no doubt, the presumption may be applied to 
a purchase in her name ; but not otherwise. 

There is no presumption that property acquired by a Hindu 
widow who has inherited her husband's estate, forms part of that 
estate : Dakhina y. Jagadis^ 2 W.N., 197. It has also been held 
that there is no presumption that property which was in posses- 
sion of such a widow, had belonged to her husband : Diwan r, 
Indarpal, 26 LA., 226. 

See Mayne's Hindu Law and Usage § § 289 — 91, for fuller 
information on the subject of Burden of Proof with^ respect to 
jointness of property. 
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CHAPTER VI. 

MITlKSHARA SUCCESSION. 

ORIGINAL TEXTS. 

\ I ^9^ ^fr^nc^ fiw^ i^iinc^ifiT i 

incni ^RT% ^m wm!^*4^<1t*v- i 

1. The lawfully wedded wife, and tbe daughters also, both 
parents, brothers likewise, and their sons, gentiles (or agnates), 
cognates, a pupil, and a fellow-student; on failure of the first 
among these, the next in order is heir to the estate of one who 
departed for heaven leaving no male issue : this rule extends to 
all classes. — ^Yfijnavalkya ii., 186-187. 

The wealth of a sonless person goes to the wife ; in her 
default, goes to the daughter; in her default, goes to the father ; 
in his default, goes to the mother ; in her default, goes to the 
brother ; in his absence, goes to the brother^s son ; in his default, 
goes to the Bandhus ; in their default, goes to the Sakuljas ; in 
their absence, goes to a pupil ; in his default, goes to a fellow^ 
student^ in his default, goes to the King, excepting the property 
•of a Brfibmana: — Vishnu. 

^ I 'W^iing i5T^ wm ^[wn ^ramr^ j 

2. Of a son dying childless, the mother shall take the estate, 
and the mother also being dead, the father's mother shall take 
-the heritage.'' — Manu ix, 217. 
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3. To the nearest Sapinda^ the inheritance next beiong^s ; 
after them, the sakulyaSf the preceptor of the Vedas, or a pupil : 
— Mann ix, 187. See supra pp. 35-36. 

4. The sons of his own father's sister, the sons of his own 
mother's sister, and the sons of his own maternal uncle, are known 
as his own Bandhus : the sons of his father's father's sister, the 
sons of his fatlier's mother's sister, and the sons of his father's 
maternal uncle, are known as his father's Bandhus : the sons of 
his mother's father's sister, the sons of his mother's mother's 
sister, and the sons of his mother's maternal uncle are known 
as his mother's Bandhvs. — Texts cited in the Mitfikshard without 
name of their author. 

Mitdkshard Succession. 

The law of succession — laid down in the above two slokas 
of Ydjnavalkya, applies according to the Mitdkshar& to the estate 
left by a male who was separated from his co-heirs and not re- 
united with any of them ; see Mit&kshard, 2, 1, 30. Although 
it might be contended with good reason, that according to the 
Mit^shar& school, the three different modes of devolution therein 
propounded, of a deceased man's property, according as he was 
joint, or separated, or re-united, apply to the whole of the estate 
left by him ; yet as regards devolution by survivorship on the 
ground of the deceased having been joint and undivided with 
bis co-parceners, it is now settled by judicial decisions that survi* 
vorship applies only to such property as the deceased got as 
unobstructed heritage, i. 6., to property inherited from the father, 
the paternal grandfather and the like, and to accretions, if any, 
to such property ; see swpra p. 136 : but it does not apply to his 
separate property, nor even to other descriptions of joint property, 
such as jointly inherited as obstructed heritage from female 
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ancestors^ or from maternal gra.ndfatliery or from collateral rela« 
tions, or jointly acquired by the couimpn labour, or with separate 
funds of each ; such joint property, the co-sharers are deemed to 
hold, as tenants-in-commou and not as joint-tenants. But it 
should be observed that the other two courses of succession apply 
to the whole estate left by the deceased. 

Sorviyorship and succession. — It should be observed that in 
a case of succession, a person acquires ownership in another 
man's property to which he had no right before the latter'9 death ; 
whereas, survivorship applies to property to the whole of which 
the survivor had a right from before, and the death of a joint 
tenant simply removes a co-sharer having a similar right to the 
whole, and thereby practically augments the pre*existing„right 
of the survivor in some cases, but does not create any new right 
in him. 

The order of succession — is founded on the above two slokas of 
Tdjnavalkya, (Text No. 1), and is moulded by the joint family sys- 
tem, the normal condition of the Hindu society. All male relations 
are heirs in their order ; and the primary classification for that 
purpose is into Qotrajas or gentiles or agnates, or those connected 
through males only, or members of the same family, and into 
Bandhvs or cognates, or those connected through a female, or those 
belonging to a different family. The former, however distant, are 
preferred to the latter however near they may be. There is a 
single exception introduced by the fiction of interpretation, 
namely, the daughter's son, who is said to be implied by the par- 
ticle (^) " also '/ used after the term " daughter ** in the above 
text (No. 1) of Yfijnavalkya, which is taken to include something 
not expressed. 

The gotrajas are divided into two groups, namely, eapindas ^nd 
samdnodakas^ oi whom the former succeed in preference to the 
latter. 

The order of succession amongst the sapindas is worked 
out on the analogy of the order so far as it is given in the 
above text^ namely, among the parents;^ the brothers and their 
»ons* 

Proximity of relationship is, upon the authority of the above 
text of Manu (Text ISo. 3), propounded as the principle on which 
the order is to be worked out ; but it has not been completely 
worked out, so our Courts will have to do it, following the 
analogy of the order such as is given in the MitdksharS. 

Females^ as a general rule, are excluded from inheritance 
fiave and except such as have been expressly named as heirs. 

But this rule of exclusion has been departed from by the 
Bombay High Court by recognizing agnate female sapindas as 

13 
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lieirs^ and by the Madras High Ck>art by recognizing the right 
of female relations to succeed as handhut. 

From the Mitdkshari is deduced the following-^ 

Order of Succeaian:^' 

1-8. Separated soUi ffrandson and great-grandson.— If they 
were joint and undivided with the deceased, they would take 
even his self-acquired property by survivorship and not by suc- 
cession t Bamappa v. Sithammal, 2 M.S., 182. 

The right <^ representation obtains amongst the male issue ; 
henoe, a grandson by a nre-deceased son, and a great-grandson 
whose father and grandfawer are both pre-deceased, succeed with 
a son. It should be remarked that the right of representation 
does not obtain amongst any other heirs, so that the nearer vnll 
take in preference to one more remote ; for instance, a brother 
will exclude the sons of a pre-deceased brother. 

The male issue again take per stirpee, and not per capita : 
suppose a man dies leaving two grandsons by one pre-deceased 
son, five grandsons by another pre-deceased son, and one great- 
grandson being the son of a pre-deceased grandson by a third 
pre-deceased son, then his estate is to be divided into three shares, 
one of which is to be allotted to the two grandsons by one son, 
another to the five grandsons by another son, and the remaining 
one to the single great-grandson descended from the third 
son. 

It should be borne in mind that the division per sUrpee 
applies only to the male issue in the male line ; all other heirs 
take per capita; for instance, if the succession goes to the 
daughter's sons or the brother's sons, then if one daughter or 
brewer leaves one son, another three sons, and a third five sons, 
the estate is to be divided into nine shares, one of which is to be 
allotted to each of the dauq;hter's or brother's sons. 

4. The lawfiill]r wedded and loyal wife.— In default of the 
male issue, the Patni or the lawfully wedded wife succeeds, pro- 
vided she was loyal to the husband, 

A lawfully wedded wife is one married in any one of the 
approved forms of marriage : see supra p. 47. A wife espoused in 
a disapproved form is not recognised as heir. The Sanskrit term 

^T^^ is generally rendered into "Chaste wife;" and it is 
thought that the absence of physical unchasity entitles the wife 
to succeed. But a woman's character may be above nil suspicion^ 
and she *may be purity personified, but if she does not love her 
husband, refuses to live with him, and habitually acts contrary to 
his wishesi then she cannot inherit from him, for she is not 
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sddhv{. The term ^9rd sddhiwf rendered by Colebrooke into 
^< Cha43te " is thus defined by Manu,— 

which is rendered by Sir William Jones thns,-« 

*' While she, who slights not her lord, bat keeps her mind, 
4Bpeeeh, and body, devoted to him, attains his heavenly mansion, 
and is called $ddhv4 or rirtaous by good men/' Mann y. 165. 

The condition of loyalty or chastity applies to the wife only, 
and not to the other female heirs. 

A wife who is not entitled to inherit, is entitled to maihten* 
ance provided she was and continues chaste. 

The wife inheriting the husband's estate, does not become 
absolutely entitled to it, but takes only what is called the wicbw'i 
estate in the same. On her death it goes to her husband's next 
heir, not to her heirs. This is according to judicial decisions, 
but not according to the Mit&kshar& which maintains that pro* 
perty inherited by a woman becomes her sirWian. This is another 
instance in which the law has been strained against females. 

Two or more widows take in equal shares ; on the death of 
one, the surviving widow takes her share. 

The widow of a Hindu inherits his estate in the character 
of being his surviving half, or continuing the widowed wife of 
her deceased husband ; in other words, the Hindu widow's estate 
lasts durante viduitate : her re-marriage, whether legalised by the 
Hindu Widow's Ee-marriage Act XV of 1866, or by custom, will 
divest her of the deceased husband's estate, whether she marries 
according to Hindu rites or not : Matangini v. JBam, 19 C.S., 289 ; 
Ba»ul V. JBam, 22 C.S., 589. But mere unchastity in the absence 
of re-marriage will not divest : Keri v. Jfoniram, 19 W.B., 867=5 
O.S., 776. 

There are, however, different grades of unchastity; and it is 
of tiie gravest character when followed by conception and birth of 
ohild. In that case she must be divested of the husband's estate : 
the passages of Hindu law on this subject are not translated 
into English and were not before the Court in the unchastity 
oase, some of them will be cit^d in Chapter X. 

6. Daughters.— In default of the widow, the daughters are 
heirs ; of them, one who is unprovided takes in preference to one 
who is provided. 

A daughter takes a widow's estate : on her death it goes 
to her father's heir ; a surviving daughter will take what is left 
by a deceased daughter, 22 WJi., 496»4 C.S., 744. 
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Unchastity of a daughter is no ground of exclusion from in- 
heritance : 4 B.S., 104. 

6. Daughter's sons.— In default of daughters, their sons take 
the inheritance of their maternal grandfather, thej tEike per 
capita in equal shares. 

7. Mother.— After the daughter's son, comes the mother 
who takes in preference to the father. The Viramitrodaya says 
that a chaste and virtuous mother is preferred to the father ; 
otherwise, the father takes before the mother. From this it 
appears that unchastity does not exclude the mother from in* 
heritance : 5 M.S., 149. 

The mother takes the widow's estate. 

8- Father. — After the mother comes the father ; but they 
take in the reverse order according to the Bengal School. 

,9. Brothers.-Those of the whole blood take to the exclu- 
sion of the half brothers. In default of the former, the latter 
take. 

Whole and half blood.— The preference based upon connec- 
tion by whole blood, applies to all collateral relations of equal 
degree ; propinquity being the principle of the order of succession, 
a relation of the full blood by reason of his proximity excludes 
a relation of the same degree, who is of the half blood. 

All Sanskrit lawyers appear to entertain this to be the tradi- 
. tional true construction of the Mitdksharfi, according to which 
propinquity is the only principle of the order of succession, it is 
on this principle alone that the whole brother and his son are 
preferred respectively to the half* brother and his son; and 
the reason applies wutatis mutandis to the other collateral rela- 
tions: Svha V. Sarfraz 19 A.S., 215. The Maydkha does not 
follow the Mitdkshard, and places the half-brothers together with 
the grandfather in the order of succession after the grandmother 
and the sister, and the half-brother's son after some other relations ;. 
see Samdt v. Amra^ 6 B.S.^ 394 : and following an obiter dictum 
in this case it has been held by the Bombay High Court that the 
preference based on whole blood does nojb apply to any other rela- 
tions, and that therefore a paternal uncle of the half blood inhe« 
rits jointly with one of the whole blood : Vithal v. i2am, 24 B.S., 
817. This view is inconsistent with the Mit&kshard, nor does it 
seem to be supported by the Mayukha which has introduced an 
innovation by giving undue preference to the whole blood by 
lowering the position of the half-brother and his son in the order 
of succession, contrary to what is given in the Mitdkshard, and 
contrary to the modern view in favour of abolition of the dis- 
tinction between the relations of whole and half blood. 

10. Brother's sons. — In default of both full and half-brothers^ 
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the succession devolves on the brother's sons; of them, afull^- 
brother's son will take in preference to a half-brother's son. 

Contrary to what is clearly laid down in the Mitdksharl as 
well as in the Yiramitrodaya, and contrary to what has hitherto 
been all along well understood by Sanskritists as the traditional 
true construction of these treatises, the Allahabad High Court 
have recently held that the brother's son's son should be placed 
just after the brother's son, and therefore preferred to the paternal 
uncle's son (Kalian v. RarHyii A,S., 128) according to the lead- 
ing principle of the Mitdksharfi, that the inheritance is to go td 
the nearest Sapinda. It should be observed that both the principle 
and the working out of the order of succession according to that 
principle, rest on, and are deduced f ?om, express texts of the sages : 
Yajnavalkya's and Vishnu's texts on the subject give the order of 
succession down to the brother's son (Mitaksharfi 2, 1, 286) ; Mann's 
text cited in the Mitdkshard 2, 1, 7 and 2, 5, 2 places the father's 
mother after the mother, Hsiving regard to these texts the author 
of the Mit^kshard which is a running commentary on the Ydjna- 
valkya's. Institutes, to the text of which on this subject, reference 
is made in Ch. 2, Sect 5, paragraph 1, — places the grandmother 
after the brother's son. I am unable to understand on what^ 
ground the brother's grandson can be said to be nearer than the 
patetnal uncle's son ; for according to the Hindu mode of compu'^ 
tation the brother's grandson is distant by four degrees, and the 
first cousin by three degrees only. But the real principle which 
underlies the commentators' views on the order of succession, is 
the principle of natural love and affection moulded by the family 
organisation. 

The joint family system is the key to the order of succession 
as it is to other branches of Hindu law. To an Englishman a 
descendant of the brother with whom he was associated during 
infancy must appear nearer than the paternal uncle's son. But 
in a Hindu joint family, it is more likely than not, that one is 
associated with his paternal first cousin from his birth and looks 
upon him as a brother. It should be borne in mind that even 
now brothers often separate after they have got sons; and it 
should also be borne in mind that a man's affections are formed 
when he is young ; hence to a Hindu the paternal first cousin who 
was associated with him as a member of the joint family, must 
appear to be nearer than the brother's grandson who is born 
when he is too old to form a new affection, and also when he may, 
oftener than not, be separate from the brother. So what is ex- 
pressly laid down in the Mit&kshard is perfectly consistent with 
the sentiments of the Hindus governed by the Mitdkshar&, In 
Bengal the joint family may not continue so long as in the places 
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where the Mitflrohar^ prevails; but still in Bengal the brother ^9 
great-grandson is postponed to many other relations. It is not 
dear whether the learned Judges of the Allahabad High Court 
meant to hold that he must be placed just after the brother'^ 
grandson; this would however be the necessary logical conse- 
quence of the ratio decidendi of that decision. It is not correct 
to suppose that all the descendants below the grandson of tihe 
father would be cut off by the stricter construction of the Mitfik- 
shari, inasmuch as they are entitled to take as Sapindas before 
the Samdnodakas according to that construction. 

11. Paternal grandmother.— But see Kalian v. Bam, 24 A.S., 
128. 

12. Paternal grandfather. 

13. Paternal uncle. 

14. Paternal uncle's son. 

15. Paternal great-grandmother. 
1& Paternal great-grand&ther. 

17. Paternal grand-uncle. 

18. His son. 

19-30. — Similarly, and in the same order, the paternal grand* 
parents of the 4th, 5th and 6th degrees in ascent, and thSr twa 
male descendants. 

31-57. Then come the remaining Sapindas : (Hit. 2, 5, 5 ; 
£hya Bam v. Bhya Ugur, IS M.I.A., B7S), the order in which they 
take is not stated, but is to be gathered by analogy from the 
foregoing order ; it appears to be as follows : — 

31-38. The deceased's male descendants, if any, of the 
4th, 6th and 6th degrees in descent, beginning with the 
great-great-grandson. These must be separated from 
the deceased ; for if they were joint and undivided with 
him, then they would take by survivorship in preference 
to all other heirs. 

34-37. The father's 3rd, 4th, 5th and 6th descendanta 
beginning with the fraternal nephew's son. But 24 A.S., 
128 contra. 

38-41. The paternal {[randflather's 3rd, 4th, 5th and6tb 
descendants beginning with the paternal uncle's son's 
son. 

42-67. Similarly and in the same order should come 
the 3rd, 4th, 6th and 6th descendants in the male line 
of the paternal great-grandfather and of his fSatherr 
grandfiather and great-grandfather: the descendants of 
the nearest ancestor must come before those of a remo- 
. ter ancestor ; and of these descendants the nearer in 
c . degree will tfJce in preference to one mpre distant. 
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58-204. The SaacULnodalcas come after the $apincia$:'tlLej 
are thirteen descendants of the deceased himself, his thirteen^ 
ascendants, and thirteen descendants of each of these thirteen' 
ascendants— -all in the male line ; from these the' mpindas ate to be 
deducted, then the remaining 147 relations come within the term 
SamdModahas. They are the distant agnate relations. Accord- 
ing to some, the term includes remoter distant relations of the 
same goiray if the relationship can be traced and is remembered, ' 

This. enumeration is, to some extent, theoretical; for, no 
man can lire to see and leave behind descendants to the thirteenth 
degree, of his nearer ancestors, far less of himself, ' 

The order of succession amongst these appears to be governed 
by two principles, namely, 

(1) The descendants of a nearer ancestor succeed in p^e-^ 
ference to those of a remoter ancestor, 

(2) Amongst the descendants of the same ancestor the 
nearer excludes the more remote. • 

Bandkus. 

Bandhns or cognates come after the gentiles. While explain- 
ing the order of succession the Mittlkshard says, — *^ After the 
paternal grandmother, the mpindas of the same gotra such as the 
paternal grandfather become heirs,'' and then it is observed,—- 

^wfhmnt irfiTOT^ri ^^jti^^ innirnj[ i 

which means, — ** For, the sapindas belonging to a different gatrd 
are included by the term Bandhu (in the above text of Yij- 
navalkya)/' 

The heirs down to the great-grandfather's son are then set 
forth ; and it is then laid down that, — ^^ In this manner is to be 
nnderstood the succession of the sapindas of the same goira, to 
the seventh degree, according to the Hindu mode of computa* 
tion, which is the same as that of the canonists,'' 

In Colebrooke's translation of this part of the Mitdkshar^, 
the term sapinda is erroneously rendeied into *^ one connected 
by funeral oblations." The learned translator appears to have 
thought that this term bears the same meaning in the Mit&ksharfi^ 
^as in the Dfiyabhdga, 

This error in the rendering given by Colebrooke, was recti- 
fied by Messrs. West and Biihler, who gave in their very learned 
and valuable Digest of Hindu Law (3rd Edition, pages 120^122), 
the translation of the passages from the Aehdra-kdhda of the 
Mitdkshard, in which sapinda relationship is explained for the 
purposes of marriage. 
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It is laid down in the Aehdrorhdnda of the Mit&kshar& (which 
explains the text of Y&jnavalkya on Marriage, I, 52), that 
wherever in that work the term sapinda is used it must be taken 
in the sense of a ^^ relation or one connected through the body'' 
and not in the sense of ^^ one connected through funeral oblations.^' 

And while explaining the text of Tdjnavalkya ordaining that 
the intended bride should be beyond the fifth and the seventh 
degrees respectively on the mother's and the father's side^ the 
Mitiksharfi says that sapinda relationship is by the text limited 
in the said manner, and explains and illustrates the mode of 
computing the five and seven degrees. All this relates to mar- 
riage only ; f or, it is not said that this difference in the number 
of degrees on the two sides, is applicable to other purposes as 
well. 

Messrs. West and Biihler have translated a portion only of 
the passage of the Mitdkshara, in which this subject is aealt 
with ; the concluding sentence of their translation is misleading, 
which runs as follows, — ^^ and thus must the counting ( of the 
sapinda relationship) be made in every case." 

For, this h^s given rise to the error of supposing that 
this -curtailment of sapinda relationship applies to inheritance 
also. Hence the translation of the entire passage of the Mit^- 
8har& has been given in pp. 63-64 supra^ from which it is clear 
that the exposition of sapinda relationship therein given, is in- 
tended only for the purposes of marriage. See supra, pp. 43-49, 
where the question as to who are included by the term Bandhu 
has been discussed at length. 

It would appear that according to Hindu Law all relations 
are heirs; they are divided by Yfijnavalkya and the Mitdkshard 
into two classes, namely, the gotrajas and the handhuSf or those 
belonging to the same family, and those belonging to a different 
family ; the latter as a body are postponed to the former ; except- 
ing the daughter's son. 

The fact that the Mitfikshard cites the text of Yrihan-Manu 
(Text No. 2, p. 34) for explaining the Sapinda and the Samdno' 
daka relationship for the purpose of inheritance, shows that what 
is said in the Acfa&ra-kdnda for the purpose of marriage is in- 
applicable to inheritance* 

Hence, the Bhinna-gotra Sapindas, who are according to the. 
Mitfikshard. included by the term Bandhu, may be taken to mean 
any relation, however distant, belonging to a different family, 
whose relationship can be traced ; for, the term sapinda where- 
^ver used in the Mitdksharfi, must be taken in the sense of one 
'Connected through the body. 

But if its meaning is to be curtailed by taking the word 
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sapindd in a limited sense, then it should be taken to extend to 
seven degrees on both the maternal and the paternal sides ; for, in 
the text of Yrihan-Manu as well as in the text of Manu (p. 34), 
no distinction is drawn between the two classes of relations. 

Case-law on Bandhns.— While dealing with the order pi 
succession among bandhiu, the Mitdkshar^ (2, 6, 1), on the 
authority of a text whereof the author's name is not mentioned, 
divides the Bandhus into threeldasses, namely : (1) one's own ban- 
dhtiSy (2) the father's bandhuBy and (3) the mother's bandhus, and 
enumerates nine relations as such, thus:^- 

f Father's sister's son. 
One's own bandhus are his own < Mother's sister's son. 

(^Mother's brother's son, 

{Father's sister's son. 
Mother's sister's son. 
Mother's brother's son* 
r Father's sister's son. 
Mother's bandhtis are his mother's < Mother's sister's son. 

(^Mother's brother's son. 
In Oiridhari Lai Bay v. Bengal Oovemment, 12 M.I.A., 448, 
the Lords of the Judicial Committee held that the above enumera- 
tion is not exhaustive, and therefore the maternal uncle and the 
father's maternal uncle are bandhus and, as such, entitled to suc- 
ceed. In coming to this conclusion their Lordships relied upon 
the Yiramitrodaja, — where it is laid down that the term bandhu 
comprises also the maternal uncle and the like, and the reason 
assigned is that it would be improper to hold that their sons are 
heirs, if thej themselves, though nearer, were not so. 

Two other relations not falling within the enumeration have 
been held by two Full Benches of the Bengal High Court, to be 
bandhus and heirs, namely, the sister's son in the case of Amrita 
Kumari Debt, 2 B.L.B., F.B., 28, and the sister's daughter's son 
in the case of Umaid Bahadur, 6 C.S., 119. The decision in the 
former case, however, was founded on the doctrine of spiritual 
benefit ; but it has been held in the latter case that in the 
Mitfikshard School inheritance is not based upon that doctrine. 
In the latter case an opinion has been expressed that the sister's 
daughter's son's son is not a bandhu nor an heir ; it is difficult 
to understand the principle upon which that opinion is based. 
See supra, pp. 89-40. 

In the case of Ananda Bibi (9 C.S., 315), it has been held 
that the father's maternal grandfather's great-grandson is a 
handhu and heir. So also daughter's son's son (11 M.S., 287), 
mother's maternal uncle's grandson (5 M.S., 69), grandfather's 
sister's grandson (12 M.S., 155), have been held bandhus and heirs. 
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Order of sneeession among Bandhns.— Tbe next point for 
consideration is the order of succession amongst the ba/ndhus^ 
In the Mitdkshar^ and the Ylramitrodaya it is said, that of the 
three classes of bandhtu, the first class succeed in preference to 
the other two, and the second before the third. Yon. will observe 
that the first class comprises relations connected throngh both 
the parents; the second, those connected through the father 
alone : and the third, through the mother only : and that the rela- 
tions of the first class are equal in degree but nearer than those 
falling under the second and the third classes. You will remark 
that the relations under the second and the third classes are all 
equal in degree, but difEer in sides. 

The foUowinc; three rules therefore may be deduced from the 
above considerations, governing cases of competition between 
bandhus. 

(lj The nearer in degree on whichever side is to be preferred 
to one more remote. 

(2) Of those equal in degree, one related on the father's side 
is to be preferred to one related on the mother's side. 

(3) When the side is the same, the circumstance of one being 
related through a male and another through a female makes no 
difference. 

No light, however, is thrown by the above enumeration on » 
case of competition between a descendant, and a collateral or an 
ascendant equal in degree, computed in the mode adopted bj 
civilians ; for instance, a son's daughter's son and sister's son. 

Other heirs. — ^When a man has no relation, then his Pre* 
ceptor. Pupil, and Fellow-student are in their order, entitled to 
take his estate. 

Fellow caste-people. — In default of all these, the estate of a 
Brdhmana goes to learned Brdhmanas, not to the king. But it 
has been held by the Privy Council in the case of the Collector of 
Muslipatam, 8 M.I.A., 600=2 W.R., P.O., 59, that the personal 
law of the Hindus relating to inheritance, by which they are 
permitted to be governed, cannot apply when there is a total 
failure of heirs ; hence this provision of Hindu law cannot have 
any force and prevent the crown as the uUima hseres to take by 
escheat the property left by a Brfihmana leaving no heir properly 
so called, namely, a relation. 

King. — But the estate of a man of any other caste escheats 
to the king. 

Female heirs in Bombay and Madras.— The above order of 
succession is according to the Benares and the Mithila Schools i^* 

In Bombay all the female Bapindas of the same gotta are 
recognised as heirs, and they are shuffled in among the male 
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$apinda8, namely^ the full-sister yrho is placed after the paternal 
grandmother but before the paternal grandfather {LaUubhai t, 
Mankuvarbai, 2 B.S., 445, (^firmed 5B.S., 110=7 LA., 212), 
the half-sister (4 B.S., 188)/ the stepmother (11 B.S., 47), the 
widows of gotraja $apinda$ who occupy the place of their hus- 
bands, and the daughters of descendants and of collaterals: 4B.S.,^ 
209 and 219; 9B.S^31. 

In Madras certain female relations have been recognised aa 
bandhtis and heirs. 

The rule that female relations cannot inherit save such aa 
have been expressly named as heirs, and which is followed in 
northern India, has been departed from in Bombay, on the ground 
that the female sapindas are expressly recognised as heirs by the 
following text of Manu as translated by Sir William Jones^ 
namely^^ 

** To the nearest Sapinda, male or female^ the inheritance next^ 
belongs.'' 

The italicized words which are not in the original, but 
were interpolated by the learned translator from Kulluka's com- 
mentary on Manu, were supposed to be important words of the 
text itself* And the rule has been departed from also in Madras 
on the ground that as the Preceptor and the like succeed, '^ if 

there be no relations of the deceased '' (» w»in^ ^imT?, Mit. 2, 7, 1)^ 

therefore by implication female relations must succeed before the 
Preceptor and the like. Accordingly, son's daughter (14 M.S., 
149), daughter's daughter (17 M.S., 182), sister, and father's sister 
(13 M.S., 10), hare been held heirs as bandhus. 

The AUababad High Ooort — also have adopted and fol-^ 
lowed the above view o? the Madras High Court, in holding 
that in the absence of preferential male heirs a daughter's 
daughter is heir to her maternal grandfather : Bansi v. Oanesir 
22 A.S., 338. 
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CHAPTER VII. 

RE-UNION UNDER BOTH SCHOOLS. 

OBIQINAL TEXTS. 

1. But of a re-united (co-heir), a re-united (co-heir 3hall 
leep the share when he is deceased, or deliver it if he is bom in 
the shape of a son), but of a uterine brother, a uterine brother 
ehall keep the share^ or deliver it (to his son) if (he is) born (in 
the shape of a son) ; but a re-united half brother may take the 
property, not a half-brother (not re-united); also a (brother) 
united (through uterus, {.e., a full brother) though not re-united 
may take, not tbe (united, i.6., re-united) half brother alone.— 
Ydjnavalkya II. 139-140. 

These two slokas are differently construed by different com-* 
mentators : see Yiramitrodaya, Chapter lY* 

^ I ft^^ ^* 15f • f'WT 'iTWrr ^'IW ^f^PXi I 

2. He who having been separated dwell together again 
thrcugh affection, with the father, a brother, or a paternal uncle 
is called re-united with him. — Yrihaspati. 

^ I ^MUm ^r^^m ^cnwnftr n^ er^Hit fw^ irtin^'^iw 

3. The wealth of a person who departs for heaven leaving 
no male issue, goes to the brothers ; in their default, let the 
parents take, or the senior wife. — Sankha. 

4. But if there be a sister of his (t.e., of the re-united per- 
fion), she is entitled to get a share of it, this is the law regaraing 
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the estate of a person destitute of issue, also destitute of the 
yriie and the father. — Yrihaspati. 

5. If the deceased leave no issue, nor wife, nor brother, nor 
father, nor mother, then all the sapindas shall divide his property 
agreeably to shares {i.e., in the order of proximity) — Yrihaspati. 



EE-XJNION, MITKKSKARK SCHOOL, 

If two or more parceners after partition agree to annul . the 
partition and to live together jointly as before, and make a junc- 
tion of their property with the stipulation based on affection, that 
what is mine is thine and what is thine is mine, then they are 
called re-united, and their status, re-union. Mere living together 
in one residence without junction of estate is not re-union. 

According to the Mit&ksbara School, the circumstance of two 
or more co-parceners being re-united, after separation from others 
by partition, modifies the order of succession to some extent. 

This variation in the order of succession is based upon no 
principle such as survivorship, or proximity of relationship, on 
which is founded the devolution of the estate of one who is joint 
or separate respectively. 

The order of succession applicable to the estate of a re-united 
person is entirely based on the above texts and a few others 
repeating the same thing, which are construed by the Mitdkshar& 
School to lay down an order different from the ordinary one. 
From the Mit&kshard and the Yiramitrodaya, is deduced the 
following 

OsDEB OF Succession : — 

1-3. Son, grandson and great-grandson— As in the ordinary 
case of succession, whether they are separated or re-united, A 
son who is re-united cannot claim preference to another who 
remains separate. 

Because the above text of Ydjnavalkya, containing the rule 
giving preference to a re-united co-parcener, forms an exception 
to the rule contained in the text (No. 1 eupra page 191), relating 
to the order of succession ; and as the rule applies to the estate 
oi a person destitute of male issue ; therefore the rule itself doea 
not apply to the male issue ; hence, the exception also cannot 
apply to the male issue. 
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4« Be-nnited whole brother. 

5. A re-nnited half-brother, and a separated fiill brother 
jointly sacceed ; in default of the one, the other takes the whole. 

6. Be-nnited mother. 

7. Be-nnited iiather. 

8. Any other re-nnited co-parcenen 

9. A half-brother not re-nnited with the deceased* - 

10. The mother not re-nnited with the deceased. 

11. The father not re-nnited with l^e deceased* 

12. The widow. 
18. Danghter. 

14. Daughter's son. 

15. Sister. 

Subject to this modification, the succession goes to the 
Bapinda$, the samdnodakaSf the barhdhus and the rest, as in the 
ordinary order of succession, explained in Chapter IV. 

A great deal of misconception appears to prevail on the sub- 
ject of re-union ; it is difficult for one who has no access to the 
original treatises, to clearly understand the law of re-union which 
seems to be arbitrary in character. 

It is thought by some that survivorship applies to the estate 
of re-united co-parceners (20 W.R., 197; 17 C.S., 33). But 
this is a mistake : for, there cannot be any doubt that a re-united 
half-brother, and a full-brother not re-united but remaining 
separate, succeed jointly to the estate of a re-united co-parcener ; 
nor can there be any doubt that a separated full-brother of a 
person who became re-united with the parents or the paternal 
unde, is entitled to succeed to that person's estate in preference 
to the parents or the paternal uncle who became re-united with 
him. Hence, it is clear that by re-union there is merely a mix- 
ture of the shares of those forming it, but the unity of their titles 
is not effected thereby, and so they become tenants-in-common 
and not joint-tenants. 

It should moreover be observed that the advantage derived 
from being re-united is a personal privilege, which cannot be 
43laimed by the sons of the re-united co-parceners although living 
jointly ; for, re-union pre-supposes jointness and partition ; hence, 
a re-united co-parcener is one who had been originally joint, 
then separated, and afterwards became re-»united through affec- 
tion with another co-sharer, by annulling the previous partition 
and mixing up their shares, and agreeing to live together as 
members of a joint family* Hence the very person who was 
joint at first, then separated, and then agreed to annul the sepa* 
ration and to become joint over again, is to be understood by 
the term <^ re-united.'' This is what is laid down by the above text 
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of Yrihaspati (Text No. 2). Suppose, for instance, three brothers 
forming members of a joint family, separate from each other, 
then two of them become re-united, subseqnentlj each of them 
has a son bom to him, then all the brothers die one after another, 
oaoh leaving a son behind him, the two sons of the two re-united 
brothers continue to live joint, then one of them dies leaving the 
two &rst cousins with one of whom he lived jointly, while the 
other was separate t here the two first cousins living together 
cannot be called ^^ re-united,'' hence both the surviving cousins 
are entitled to succeed to his estate according to the ordinary law 
of succession, the one living jointly with the deceased cannot 
claim preference, as he was not re-united. But see contra, Abhai v. 
Uangal, 19 C.S., 634. 

There is also a good reason for considering the privilege to be 
personal and not heritable, for instance, two of three brothers 
may like each other and dislike the third, so they come to a parti' 
tion and then the two become re-united. Now it is quite possible 
that each of the two brothers who dislike the third, may love his 
children in the same manner as the children of his re-united 
brother. Therefore the attachment being personal, the preference 
also should be, of the same character. ^ 

It is worthy of remark that when a member of a joint 
family, re-unites with another member after partition, it shows 
that he does not repose much confidence in his wife, nor does he 
feel love and affection towards his daughter and her son, if he 
has any ; for, the effect of re-union is to postpone the wife, the 
daughter and tbe daughter's son to a few of the agnatic relations. 
The legal incident of re-union again, that a brother succeeds in 
preference even to the parents show that nearness of relationship 
is not tbe criterion of preference ; but at the same time it shows 
that while the preference assigned to a brother cannot but be 
agreeable to the parents, it appears to be based on natural love 
and affection, as it excludes other remoter re-united relations 
such as the uncle or the nephew. 



RE-XJNION, DiYABHlGA SCHOOL. 

The above text of Ydjnavalkya is explained in the D^yabhfiga 
to mean that when there is a competition between claimants of 
equal degree, then if any of them is re-united and the rest are 
not so, the re-united parcener will take the heritage to the exclu- 
sion of those who are not so. According to the D^yabbfiga, tbe 
above texts do not lay down a different order of succession 
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applicable to the estate of a re-nnited co-parcener : D.6., xi, v, 
10-11 and 8839. 

The above text of Yrihaspati is explained in the Dfijabhdga 
Oil. xii., §§ 3-4, to curtail the operation of the rule of preference 
on account of re-union, by limiting it to the three sets of rela- 
tions mentioned therein, namely, faUier and son, brothers, and 
nncle and nephew. 

So that according to the Ddyabhdga, if the claimants for 
inheritance be either two or more sons, or brothers, or paternal 
uncles, or fraternal nephews, and any one of each of these sets^ 
of heirs be re-united, then he is to be preferred to another of 
that set, who is not re-united. But if the deceased was re-united 
with any other relations than the four mentioned in Yrihaspati's 
text, then the legal incident of preference for re-union does not 
apply to them; such relations whether re-united or not, are 
entitled to succeed together. 

The case-law — appears to modify the law of re-union as laid 
down in the Dfiyabhfiga, by holding that the privilege extends to 
the sons of the brothers who became actually re-united : 1 Hyde, 
214; 6 W.R., 249; 8 B.L.E., A.CJ., 7; 19 O.S., 684. In the 
last case ^Justice Ghosh examined all the passages of the D&ya- 
bhiga bearing on the subject of re-union ; and the learned judge 
while holding that there cannot be a re-union between two 
agnatic first cousins so as to be attended with the legal incident 
of preference, thought himself constrained to follow the previous 
decisions and hold that the son of a re-united brother is entitled 
to preference to the son of a separated brother, although the 
former was not re-united in the legal sense. 

But it should be remarked that if the separated brother had 
been alive, he would undoubtedly have succeeded in preference 
to the re-united brother^s son ; for, re-union gives preference, 
only when the claimants are of the same degree. 
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CHAPTER VIII. 
DAYABHAGA JOINT FAMILY. 

The Mit&kshard^ — is universally respected and accepted as 
of the highest and paramount authority., by all the schools except 
that of Bengal where it is received also as of high authority 
yielding only to the Ddyabhdga in those points where they differ. 
The Mitdkshard law should therefore be followed in Bengal where 
the Ddyabhdga is silent. 

Points of difference between Mit&kshard and D&yabh^.— 
The cardinal points of difference between the two schools are as 
follows: — 

1. Heritage according to the Dfiyabh^ga bears its proper 
sense and means property in which a person^s right arises by reason 
of his relationship to the former owner, on the extinction of his 
right by natural death, or civil death, such as degradation from 
caste for the commission of a heinous sin, or renunciation, and 
retirement from worldly affairs by the adoption of religiou3 
order: Ch. I, paras. 5, 31-34. 

2. Bight by birth is not admitted ; hence, heritage is in all 
cases obstructed^ and neyer unobstructed. 

3. Two or more persons jointly inheriting property become 
tenants-in-common, and not joint-tenants in any case. 

4. The Ddyabhdga doctrine of the co-heirs' tenure of joint 
heritage is, tbat each co-parcener^s right extends to a fractional 
portion only of the inherited property^ in other words, to that 
fractional share which should be allotted to him if there were an 
immediate partition made. Hence it differs from that of the 
Mit&kshard, according to which the right of each co-heir extends 
to the whole of the property : D. B., Ch. I, para. 7. 

5. The legal incidents deduced from this doctrine are, that 
a co-sharer can alienate his share without the consent of the rest, 
(D. B., ii, 27), and that survivorship cannot apply to the undivided 
share of a co-heir. • ^ 

6. Partition accordingly means manifesting or making known 
that unknown and unascertained fractional share in which alone 
the heritable rigbt of a co-sharer arose when the succession fell in, 
and which was undetermined during the joint state ; D. B., i, 8-9. 

7. As regards ancestral property, a son does not acquire 
an equal right during the father's life, so as to compel the 
father to make a partition of it against his will : D. B., ii, 8. 
Partition of ancestral property can take place during the father's 

14 
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life only by bis desire, and after tbe motber is past cbild-beariug : 
D. B., ii, 7. On partition of ancestral property tbe fatber is 
entitled to two sbares: D. B,, ii, 20, 35-64. 

But the father cannot alienate ancestral immoTeable property 
(D. B., ii> 28), excepting a small part (D. B., ii, 24,) nor a corrody 
(D. B., ii, 25). He is competent to alienate tbe ancestral im* 
moTeable property only for tbe support of tbe family, and not 
otherwise : D, B., ii, 26. 

Nor can the father make an unequal distribution of tbe 
ancestral property among bis sons : D. B., ii, 76. 

Tbe father's estate in the ancestral immoveable property, 
therefore, is similar to the widow's estate in tbe husband's pro- 
perty. 

Although a son cannot demand partition of the ancestral 
property as against tbe father, be is certainly entitled to mainten- 
ance out of the same : D. B., ii, 23. 

8. The fatber making a partition of tbe ancestral property 
during his life is entitled to a moiety of a son's self-acquired 
property, and to two shares of any property acquired by a son 
-with slight aid from the family funds, but principally through 
his personal exertion : D. B., ii, 65-72. 

9. Tbe father may make an unequal distribution of his self- 
acquired property among bis sous, and retain as much as he 
chooses of such property : D. B., ii, 74-76. 

D^yabh&ga law changed, how ?— While dealing with tbe texts 
(see supra, p. 183) upon the authority of which tbe Mitdksbari 
maintains tbe co-equal right of fatber and son in ancestral 
property, Jlmtitavdhana says that the intention of those texts is 
not to declare fatber and son joint owners so as to make their 
shares equal on partition, or to entitle a son to acquire right to 
ancestral property during tbe father's life, and to enforce a parti- 
tion against the father's will, but the intention is that a grandson 
becomes entitled to a predeceased son's right, and that the father 
is not entitled to make an unequal distribution of such property 
among his sons, nor to alienate ancestral immoveable property 
except for the support of tbe family ; and he maintains that the 
fatber is entitled to two shares out of tbe ancestral property, if a 
partition be made by him. 

From what be says it is clear that the father is not absolute 
owner of the ancestral immoveable property, bis right therein 
resembles tbe right of tbe Hindu widow in the husband's estate. 
It is also clear that the sons and their wives and children are 
entitled to maintenance from the ancestral property which.' is 
declared the source of the maintenance of the f amilyv and there- 
fore inalienable except for their maintenance : D. B. ii, 22-26. 
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Jimdtavdbana then controverts the Mitdkshard doctrine of 
incapacity of a co-parcener to alienate his undivided share without 
the consent of the other members of the joint family, and main* 
tains that he is competent to deal with his share according to 
his pleasure : D.B., ii, 27. The text requiringf the consent of 
co-sharers is, according to him, intended to prohibit transfers to a 
person of bad character, the introduction of ^ whom as a co-sharer 
would put the other members of the family to difficulty, it is 
not intended to invalidate an alienation : D, B., ii, 28. ' 

He then maintains ' that the father may transfer his self- 
acquired property in any way he pleases, without the concurrence 
of his sons, notwithstanding a text of law to the contrary, which 
must be construed to impose a moral duty, and not a legal restric* 
tion so as to invalidate an alienation actually made by the father; 
for, the nature of the father's absolute ownership in his self- 
acquired property,— or the capacity to deal with such property 
according to his pleasure, which is the legal incident of owner-* 
ship, — cannot be altered by even a hundred texts like the one pro- 
hibiting alienation without the sons' consent : D.B., ii, 29-30. 

Herein the author of the Dfiyabh&ga is said to lay down the 
doctrine of Factum valet i see supra, p. 14. 

By an extension of this doctrine of Factu/m valet our courts 
of justice have come to the conclusion that the father is the 
absolute owner of the ancestral property, so that there is no 
distinction between a father's self-acquired and ancestral property 
as regards his right of disposing of the same either by an act 
inter vivos or by a will, and that a son has no right except that 
of maintenance : Tagore v. Tagore. 

The process of reasoning by which this conclusion is arrived at, 
appears to be, that as the sons have no right to enforce partition 
of ancestral property, therefore they have no right to the property 
which is accordingly vested absolutely in the father ; the father 
therefore is the owner of the property, and as such has the capa- 
city to deal with the property according to his pleasure; and this 
capacity cannot be altered by the text restricting his power of 
Alienation. 

But this argument is fallacious ; for it might as well be 
argued that a reversioner has no right to the property inherited 
from her husband by a Hindu widow during her life; the estate 
id absolutely vested in her, no part of it being vested in any body 
^Ise ; therefore she has tiie capacity to deal with it according to 
her pleasure ; and this capacity cannot be altered by the texts 
restraining her from alienating the same. 

The two cases are exactly parallel ; there is no difference 
between them in principle : and the error has been induced by 
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pot bearing in mind the broad distinction between self-acquired 
property and inherited property ; in the latter case the nature of 
the right taken by an heir is defined and limited by the passages 
of the law of inheritance conferring such right. As regards the 
ownership of self»acquired property, its nature and character can 
by no means be affected by the existence or non-existence of a 
son. But as regards inherited property, the restrictions and 
limitations on the father's power of disposal are, of the same 
character as those imposed on the widow. 

Hardship when father merged in stepmother.— Whatever 
may be the theoretical view of the father's and the son's right, 
practically there is no distinction between a Mitdkshard and a 
Diyabhfiga joint family as regards the actual enjoyment of the 
family property by sons. As a man cannot have a better friend 
than his own father, the above change of law does not prejudi- 
cially affect sons in Bengal in the majority of cases. But there 
are a few instances in which a great wrong is done to sons by 
fathers under the undue influence of their young wives, which our 
courts of justice ought to remedy. 

It is worthy of remark that whatever view of Hindu law 
may be taken by our Courts of justice, the people are governed 
by their old customs, habits and manners. It is a notorious fact 
that Hindus are still married by their fathers, at a time when 
they cannot, and do not, earn their own maintenance, and that the 
family property is looked upon as the hereditary source of main- 
tenance of the sons and their wives and children. It sometimes 
happens that the first wife of a man dies after presenting him 
several sons, the man then marries a ^irl of tender age, as grown 
up maidens are rare among Hindus. The children by the deceased 
wife look upon their stepmother with jealousy, and presuming 
upon the unusual affection naturally felt and shown by the father 
for liis deceased wife's children, as he is to them both father 
and mother, they do sometimes ill-treat and even insult her, 
when she is young. This ill-treatment and insult make deep; 
impression on her young mind, and she takes her revenge when 
she has by her charms of youth gained complete influence and 
ascendancy over her husband who must be considerably older 
than herself, — by alienating the heart of her husband from them, 
more especially if she has herself become mother of children. And 
all this ultimately results in a deed or a will whereby the sons 
by the deceased wife are either disinherited or cut off with^ 
trifle. As this iniquity is the consequence of the erroneous view 
of the D^yabh&ga law, our Courts of justice are called upon t^ 
remove the mischief introduced by them, which they may 
very easily and justly do, by setting aside the perpetration 
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•of the iniquity by declaring the transaction invalid on the 
ground of undue influence, which is usually exercised by wives 
over husbands considerably older than themselves, and of which a 
typical instance is depicted by the great Hindu bard Ydlmifci in 
the well-known B&mdyaua. The exile of Prince B&ma, the eldest 
and beloved sou by the senior wife, to live in forests like an 
ascetic for a period of fourteen years, was ordered by his father, 
the King Dasaratha, at the instance of a junior wife, although his 
love for the prince was so great that he died of the grief of the sepa- 
ration from that prince who in obedience to his father's desire 
did piously and cheerfully leave the palace the instant he was 
informed of it, and went away for carrying it out as a filial 
4uty. And the reason assigned by the poet, for this extraordinary 
<$onduct of the king is, that he loved the prince equal to his 
life, but he loved the prince's stepmother tlie younger queen more 
than liis own life. Thus, it is said : — 

^4Hi ^ciift ^rrot mi^'tsft ^'nSt * 

which means, — ^* An old man's young wife is dearer to him than 
«ven his own life." 

If our Courts of justice do, having regard to tlie character of 
the people, take this undoubted undue influence as undiie influ- 
•ence in the legal sense, they would certainly do justice in many 
hard cases which owe their origin to a misapprehension of the 
Hindu law. 

Joint family in Bengal, — ^^Although the joint family* system 
which is the normal condition of Hindu society prevails in 
Bengal in the same manner as in other provinces, and although 
the real difference between the two schools, with respect to an- 
cestral property, is that the author of the D&yal^idga, with a view 
to prevent the growth of disobedience in sons, deprived the sons of 
the right of enforcing partition against the father's will, and 
further provided two shares for the father in ease he made a 
partition during his life, while at the same time the author 
deprived the father of the power of capriciously and whimsically 
doing any injustice to the sons by declaring him incompetent to 
alienate, or to make unequal distribution of, the family property? 
yet, according to the view taken by our Courts of justice with 
respect to ancestral property, there cannot be a real joint family 
•consisting of father and sons during the father's lifetime, inaet- 
much as joint property which is the essence of the conception of 
joint family, is wanting to make them joint. Nor can there be, 
according to the modern view, a real partition during the father's 
life ; for, it must now mean neither more nor less than a gift of 
the property by the father to his sons. 
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So the position of affairs has become anomalous^ owing^ to the 
divergence between actual practice and legal theory. But the 
evil consequences that might otherwise arise, are in the majoritj 
of insitances prevented by thenatai^l love and affection of a 
father to his sons, the regard to which appears to have induced 
the courta of justice to confer on f athers, rights not accorded to 
tbenx by the commentaries on Hindu law. 

But when a son acquires property with or . without the aid of 
the family, property, . then a father and his son may be joint as 
regards such property. For, the father is, according to the Diya- 
bhfiga, entitled to a moiety of his son's acquisitions even when 
made without any aid of his property, and to two shares of such 
property when acquired with the aid of his estate, the acquirei: 
being entitled to two shares and each of the other sons, to one 
share. The right of the other sons in the latter case is the same, 
whether partition is made during the lifetime of the father or 
after his death. 

The father, however, must, if he wishes to take a share of 
his son's acquisitions, be willing to divide his property, whether 
ancestral or self-acqnired, according to the rules laid down in the 
D&yabh&ga, which are now to be regarded as directory in other 
respects. 

; It is after the death of the father, that the sons may really 
become members of a joint family. According to the theory of 
the. Bengal School they become tenants-in-common, and not joint- 
tenants, in respect of the estate inherited by them from their 
father. 

A^ regards the enjoyment of the joint property by the 
members, the management of the same, the manager's powers 
and the presumptions, the law appears s^enerally to be the sam^ 
in the Bengal.School as under the Mitfikshard. 

Partition.— Beal partition may take place only after the 
father's death. It may take place at the instance of a single 
co«sharer (D.B., i, 35) who has an interest in the family property 
$coor<3ling to the rules of succession, that apply to all cases 
without any such distinction as there is under the Mit^sharfi, 
ba^ed upon join tness, separation or re-union. 

., If the owner dies leaving male issue him surviving, then his 
son, a predecea^sed son's son, and a great-grandson whpse father 
aixdagrandfathei* are both predeceased, are entitled to the estate 
and may claim a partition. 

Partition amount the male descendants is to be made per 



Maiden Sister.— When partition is made by the sons after 
the death of their father, their maiden sister is not entitled to a 
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quarter share as in the Mitdkshard School, but only to mainten- 
ance until her marriage, and to the expenses of her marriage^ 
wliich cannot exceed a quarter share where the property is smalL ^ 
r Mother's share. — When the sons left by a maii,are all full* 
brotb.ers, and their, mother is alive, then if partition is made by 
them, she is entitled to a. share equal to that of a son. Th# 
mother's share is liable to be reduced if she has received stridhan 
property from her husband or father-in-law, in the same way aa 
under the Mit&kshar^. But if her sMdhan so received exceed 
whftt is receivable by her as her share,, then she does not get any! 
ahare, but retains her str^dhcm. But the stepmother, if any, i9 
not entitled to any share^ but to maintenance only. ; 

Nature of mother's right in the share.— The share which the 

mother obtains appears to become her str^dhan. The nature an4 

' extent of the mother^s right in such share are not expressly 

stated in the D&yabb&ga. But regard being had to the fact that 

her share may consist in part oi her «^r^Aan, and to the rule of, 

Hindu law that WR in^ ^^mUT^ f%9lir ''Equality is the rule 

where no distinction is expressed," it appears to follow that she 
has the same sort of right in it, as her sons have in their shares. 
She does undoubtedly acquire an interest in the share, and in the 
absence of any limitation, express or necessarily implied, the pre^ 
sumption is that such interest amounts to absolute ownership. 
The Mitdkshar^ also supports this view. {See supra p. 183-4). Any 
other view must necessitate the introduction of principles and 
distinctions unknown to Hindu law, and create considerable diffi- 
culty. The property is not inherited by her, and there cannot 
therefore be a reversioner as regards it. The share again may fall 
short of her maintenance, and what should be her rights then P Is 
her interest a life- interest, or a widow's estate, or an absolute 
estate P There was no authoritative decision on the point. But 
there were obiter dicta in several cases, which appear to be against 
the mother's absolute right, and to introduce the estate of vested 
remainder in the sons. 

The question has at last been settled by the decision of the 
High Court in the case of Sorolah v. Bhooburiy 15 C.S., 292. The 
mother's right to the share has been held to be similar to the 
widow's estate; and as regards succession after the mother's 
deaths to the share if not consumed by her, the sons from whom 
she received the same are declared to have a vested remainder^ 
so that they or their representatives will get the share equally : 
so this is more anomalous than the widow^s estate. 

This is another instance in which women's right has been 
curtailed. 
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Haintenanceoffather'swives.— When the sons are not all 
fall brothers, then on partition between them the father's wiyes 
are entitled only to maintenance, and not to any share. Their 
maintenance is a charge npon the whole estate, fiat it has been 
held by the Calcutta High Oonrt and the Privy Council in the 
case of Srimati Hemangini v. Kedar Nath, 13 C.S., 336=16 C.S., 
758=16 LA., 115, — in which a person left three sons and one 
widow who was the mother of one of these sons, and there was a 
partition suit between them ending in a decree,— that the widow's 
maintenance after partition was a charge on the share of her 
son, and not on the entire estate. This rule will operate with 
great hardship, in cases where the property is not so large as it 
was in the case in which the above rule has been laid down. 

Other persons entitled fo maintenance.— There are some, 
other persons that are entitled to maintenance, such as dependent 
members of the family. They will be mentioned later on in the 
Chapter on Maintenance. 
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CHAPTER IX. 
DAYABHlGA SUCCESSION. .^ 

The order of saccession to the estate of a ma,\^l according 
to the D&yabh&ga of Jiindtav&banay as supplemented by the 
Dajatattva of ^ighunandana, and as explained in Srikrishna's 
commentary on the Ddyabhdga, and according to the traditional 
interpretation of the Ddyabhdga which alone is regarded by the 
people of Bengal as the authority by which they are governed in 
matters of inheritance, is as follown :— 

1-3* Son, grandson, and great-grandson in the same manner 
as under the Mitakshard, see supra p. 194. 

4. Widow, 5. daughter (1) first maiden (2) and then married 
and haying or likely to have male issue, a widowed sonless 
daughter, a barren daughter, and a daughter who gives birth to 
female children only, are excluded from inheritance ; 6. Daughter's 
son. 

The widow's estate is the same as has already been explained 
under the Mit&kshard, {supra p. 194). It has been held that an 
unchaste daughter is, according to the Ddyabhdga, excluded from 
inheritance, 22 C.S., 847. But see contra supra p. 196. Daughters' 
sons take per capita, and not per stirpes. 

7. Father, 8. Mother, 0. Brother, 10. Brother's son, 
11. Brother's son's son, 12. Father's daughter's son. 

It lias been held that an unchaste mother is excluded from 
inheritance: 4C.S., 550. But see contra supra p. 196. A fullr 
brother is entitled to take, to the exclusion of a half-brother ; and 
this distinction applies to all collaterals such as the brother's son, 
paternal uncle and the like. But it has been held that the half- 
sister's son is entitled to take together with the full-sister's son, 
— the capacity for spiritual benefit being assumed as the sole 
test : 11 O.S., 69. But see Srikrishna's Recapitulation infra p. 122. 

13. Paternal grandfather, 14. Paternal grandmother, 16 
Paternal uncle, 16. Paternal uncle's son, 17. Maternal uncle's 
son's son, 18. Paternal grandfather's daiwhter's son. 

10. Paternal great-grandfather, 20. Paternal ^eat-grand- 
mother, 21. Paternal grandunde, 22. His son, 23. His son's 
son, 24. Paternal great-grandfather's daughter's son. 

25. Maternal granofather, 26. Maternal uncle, 27. Ma- 
ternal uncle's son. 28. Maternal uncle's son's son. 

29-61. Sakuljras,— they include the 4th, 5th, and 6th descend- 
ants in the male line, if any, of the propositus himself, and of 
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his father, paternal grandfather and paternal great-grandfather ; 
and they also include the three remoter paternal ancestors in the 
male line, namely, the paternal great-grandfather's father, grand- 
father, and great-grandfather, if any^ and also six descendants in 
the male line, of each of these ancestors, — altogether thirty* 
three relations. 

The order of succession amongst the Sakulyas appears to be 
that the descendants of the propositus come first, ana then the 
descendants of his nearest ancestor; and that amongst the 
descendants of the same ancestor, the nearest in degree take in 
preference to the more remote. 

62-208. Saminodakas.— They are the same as under the 
Mit&ksharfi : see svi^ra p. 199. 

The remaining Bandhns, — such as the son's daughter's son, 
the daughter's son's son, brother's daughter's son, the father's 
and the mother's maternal relations and so forth, in the same 
manner as under the Mit&kshard ; then 

Preceptor of the Vedas, Papil, and Fellow-stadent in their 
order— then 

Sagotras of the same village-— more remote than the 
SamdnodakaSf — then 

Sam&na-pravaras of the same village,— then 

Br&hmanas of the same village,— lastly 

The King— is the ultima hceres, but not to the estate of a 
Br&hmana, which goes to the members of his caste. 

Heirs under Mit&kshar& and D&yabh&ga.— There is no 
difference between the two schools as to the persons that are heirs. 
To the question who are heirs 9 the answer is the same in both 
the schools, namely, relations, agnate and cognate, are heirs. 
But there is some difference as to the order of succession. 

The term gotraja in Tdjnavalkya's text {supra ^. 191) is, 
according to the Mi&kshard, equivalent to sagotra or a member 
of the same gotra with the propositus. But the Ddyabh&ga 
explains the word to include cognates descended from a 
member of the gotra^ such as the daughter's son, the sister's son, 
the father's sister's son, and so forth. And the word Bandhu 
which, according to the Mit^kshard, signifies all cognates, is 
restricted by the Ddyabhdga to cognate relations connected 
through the mother, the father's mother, and so forth. Thud 
Jimtitavfihana controverts the interpretation put on the texts of 
Ti&jnavalkya («iipra p. 191) by the Mitdkshard, which postpones 
all cognates save and except the daughter's son, to agnates com^ 
prised by the terms sapinda and samdnodaka. 

The author of the Ddyabhdga follows the analogy of the 
succession of the descendants of ihe propositus himself^ in 
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working out the order of succession among the three paternal 
ancestor's descendants, and introduces their great-grandson* in 
the male line and their daughter's son, just after their son's son 
re^pectiyelj. Thus, in addition to the daughter's son of the 
proposUvs^ three other cognates are introduced, namely the son 
of the daughter of the father, of the grandfather, and of the 
great-grandfather. : And then reciprocally to these four cognate 
descendants of the family, four maternal relations are intended 
to be introduced by the author of the Diyabhdga, namely. 
Maternal grandfather reciprocally to daughter's son, 
Maternal uncle reciprocally to sister's son. 

Maternal uncle's son reciprocally to father's sister's son, and 

Maternal uncle's grandson reciprocally to grandfather's sister's son. 

And it should be observed that the maternal uncle and his 
son, and his son's son are the maternal relations who confer the 
greatest amount of spiritual benefit on the three maternal an- 
cestors of the deceased, to whom he is said to be bound to offer 
pindas. But nevertheless the maternal grandfather must be 
placed before them ; for, it is through him that they are related 
to the deceased, and they cannot confer any spiritual benefit so 
long as he is alive. 

Subject to this modification, the author of the Ddyabh&ga 
intended to leave the order of succession such as it is according 
to the Mitdksharfi which also is respected by the Bengal School 
as of high authority. 

Dtfyabhilga order of succetision misnnderstood.— A question 
arose for the consideration of a Full Bench of the Calcutta High 
Court, whether a brother's daughter's son or the father's brother's 
daughter's son is an heir at all according to the Bengal 
School. 

There was another question in that case, namely, if he is 
an heir, what is his position in the order of succession 9 As 
regards this latter question, an erroneous admission was made 
before the Division Bench by the learned pleader, that if they • 
were recognised as heirs their position would be before the 
maternal relations. The JD&yatattva of JE&aghunandana was not 
then translated into English, and so it was not noticed that 
the same position is assigned by that treatise to all cognates 
Other than those mentioned above, as they hold under the 
Mitdkshari, and that therefore the position of those cognates 
in the order of succession is exactly the same as under the 
Mitdksharfi. /, 

Doctrine of spiritual benefit no test of heirship.— At one 
time it was supposed that the doctrine of spiritual benefit is the 
key to the Hindu law of inheritance. It is, however, now 
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admitted on all bands that the doctrine is not recognised by tbe 
Mitdkshfiri School, that is to say by the majority of the Hindus. 
In the Bengal School also, tbe doctrine was for the first time 
introduced and relied on by Jimdtavdhana as a corroborative 
argument in support of his expositions of the texts ol lavvt 
relating to the order of succession. It is in fact, a pretext by 
which he fortifies his argument in support of the changes made 
by him in the order of succession, by the introduction of some 
near and dear cognates in preference to more distant agnates ; 
it has nothing whatever to do with the question as to who are 
heirs ; for, as to that, both the schools are at one, and give the 
same answer, namely, the relations are heirs. 

Propinquity, or proximity of birth, is the principle of the 
order of succession, according to the Mitdkshar^ This is 
admitted also by the Bengal School, but the capacity for spiritual 
benefit is also taken into consideration along with it : D. T., xi, 
§ 63. See TooUey v. 8m. Luckhy, 4 W.N., 743, (746, Oal. 2). 

Object of D&yabh&gB, and the doctrine misunderstood. — 
According to its traditional interpretation,. the D&yabhdga was 
all along understood to lay down a particular well-known order of 
succession. And this is clear not only from the order expounded 
by the Ddyabh^ga, but also from the author's express statement, 
see D. B., XI, vi, 80. Its object was not to lay down the so-called 
principle of spiritual benefit, and to leave the order of succession 
uncertain and unsettled. But Justice D. N. Hitter who was 
ignorant of Sanskrit, and therefore had no access to the original 
works on Hindu law, put a novel construction on the D&yabb&ga, 
which is different from, and opposed to, its traditional interpreta-* 
tion. That eminent judge imagined that the object of the 
Ddyabhaga was not to lay down an order of succession, but to 
lay down the principle of spiritual benefit, from which the order 
of succession is to be worked out. That this view is inconsistent 
with the D&yabhiga, and therefore unworthy of acceptance, is 
established by the following passage in the concluding portion 
of the judgment delivered by him in Ouru Oobind Shaha Mandal's 
case, 6 B. L. R. 16=13 W. R., F.B., 49 : 

** Lastly it has been urged that the precise position which 
the son of a paternal uncle's daughter would be entitled to hold 
according to the principle of spiritual benefit, would interfere 
with that which has been assigned by the author of the 
IMyabhiga to some of the heirs specified in the earlier part (Sec- 
tions 1-5) of Chapter XI. * * * * But 
this circumstance, even if true, cannot be accepted as a suffi- 
cient reason to justify the total exclusion of one single heii^ 
who is competent to satisfy all tbe requirements of that principle* 
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If in any case wbiob may arise hereafter, it should become neces* 
sary for us to determine the precise position which the son of a 
paternal ancle's dauorbter is entitled to hold in the order of 
succession, the question would fairly arise, namely, whether the 
details of a work like the Ddyabhdga ought to he permitted to over^ 
ride the principle v/pon which it is admittedly based.'* 

This passage shows that the principle of spiritual benefit 
as explained in the above judgment, is inconsistent with and 
opposed to the details of the order of succession amono^ certain 
heirs, worked out and expressed in the clearest possible language, 
by the author of the Ddyabh&ga himself. 

The interpretation put on the Dayabbdga, by assuming that 
its acute logical author did not understand the principle which 
is taken to 1^ enunciated by himself, is one which is opposed to 
all canons of construction, and is inconsistent with the traditional 
exposition given by learned Pandits, of the views maintained by 
the founder of the Bengal School, and contained in that treatise 
which is accepted by the people of Bengal as the book of para- 
mount authority on inheritance. 

The learned Pandits who are the repositories of the traditional 
interpretation of the Ddyabhaga hold that the doctrine of spiri- 
tual benefit is put forwai*d by Jimtltavahana merely as a corro- 
borative argument in support of the order of succession which he 
maintains as the one intended to be laid down by the sages in the 
Smptis. 

Proper mode of reading Mitdkshard and Ddyabhdga.— The 
proper mode in which our Courts of Justice are to read these com- 
mentaries, is to ascertain the conclusions drawn by their authors* 
The reasons assigned by the authors for their conclusions may be 
good, bad or indSerent ; and the duty of a Judge is not so much 
to inquire whether a disputed doctrine is fairly deducible from 
earliest authorities, namely, the texts of the codes, as to ascertain 
whether it has been received by the particular school and has been 
sanctioned by usage (12 M. I. A., 397), The Lords of the Judicial 
Committee have in a subsequent case pointed out the manner in 
which these works are to be read, thus, — 

** But even if the words were more open to such a construc- 
tion than they appear to be, their Lordships are of opinion that 
what they have to consider is not so much what inference can be 
drawn from the words of Catyayana's text by itself^ as what are 
iiie conclusions which the author of D&yabhdga has himself 
drawn from them : '*— ifommm v. Keri, 5 C.S., 776=7 LA., 115. 

The order of succession laid down by the author of the Ddya- 
bh£ga embodies the conclusions drawn by the author himself from 
the texts and the doctrine of spiritual benefit, and it is not open 
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to the courts to consider what inferences they can draw from the 
words of texts, and from the arguments put forward bj the author 
in justifying his own conclusions, — and to ]ay down an altogether 
different order. 

Hence the mode of construction adopted by the above Full 
Bench has been pronounced by the Privy Council to be improper 
and unreasonable. 

The author of the Dayabh&ga used the vague expression 
** Maternal uncle and the rest " who are to inherit after the pater- 
nal great-grandfather's descendants inclusive of his daughter's 
son : D. B. XI^ vi, 12 & 20. This has been explained in the 
D&yatattva (ch. xL, §§ 69-71) by Baghunandana who says that 
the maternal grandfather must come before the maternal uncle ; 
and by Srikrishna in his commentary on the Ddyabh§ga, who 
says that <^ Maternal uncle and the rest/' includes his son aad 
grandson. And this is also the traditional interpretation of the 
D&yabhdga. 

Raghnnandana and Srikrishna. — Baghunandana is the 
author of the Smriti-tattva also called Ashtdvinsati-Tattva, or 
twenty-eight subjects or books, one of which is the D&ya-tattva 
or Subject of Inheritance which is thus noticed by Colebrooke in 
the preface to his translation of the Mit&kshard and the Dayd- 
bhdga : — 

'^ The Ddyatattva or so much of the Smriti-tattva as relates 
to inheritance, is the undoubted composition of Baghunandana, 
and in deference to the greatness of the author's name and the 
estimation in which his works are held among the learned Hindus 
of Bengal, has been throusfhout diligently consulted and care- 
fully compared with Jimdtav&hana's treatise, on which it is 
almost exclusively founded. It is indeed an excellent compendium 
of the law, in which not only Jimdtavdhana's doctrines are in 
general strictly followed, but are commonly delivered in his own 
words in brief extracts from his text. On a few points, however, 
Baghunandana has differed from his master; and in some ins- 
tances he has supplied deficiencies.'* 

Baghunandana introduces after the Sam&nodakas the re- 
maining Bandhus, t.e., those other than the eight to whom a 
preferable position has been assigned by Jimutavfihana, (Dfiya- 
tattva ch., xi. §§ 62 and 78) ; he cites the same texts {see supra 
p. 192) enumerating nine cognates as Bandhus, which are cited in 
the Mitdkshard, and thus he supplies an apparent deficiency of -the 
Ddyabhdga. But it was not translated into English when the FoU 
Bench had to consider whether the father's brother's daughter's 
son is an heir or not, according to the Bengal School, and it does 
not appear to have been brought to the notice of the Judges. 
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[ Snkrisbna is a commentator of the Dfiyabli&ga and the 
author of the D&yakrama-Sangrahay a treatise on the order of 
succession. Of him, Colebrooke speaks as follows in the aforesaid 
preface : — 

" The commentary of Srfkrishna Tarcalancara on the 
Dfiyabhdga of Jimdtavdhana has been chiefly and preferably 
used. This is the most celebrated of the glosses on the text, it 
is the work of a very acute logician, who interprets his author 
imd reasons on his argument with great accuracy and precision. 
* * * (It is) ranked in general estimation after the treatises 
of Jimdtav&hana and of Baghunandana. 

^* An original treatise by the same author, entitled 
D&yacrama-Sangraha, contains a good compendium of the 
law of inheritonce according to Jirndtayghana's text as ex- 
pounded in his commentary.'* 

But this latter remark is correct if the passages which are 
not found in all copies of the Ddyakrama-Sangraha, but which 
have been incorporated in its English translation, be omitted as 
being spurious interpolations. These passages are those which 
relate to the succession of the brother's daughter's son and the 
like, and those which relate to the succession of the maternal 
great-grandfather and the great-great-grandfather and their 
descendants. The former are not at all noticed by Colebrooke in 
bis annotation at the end of Chapter XI of the D&yabhiga, — ^a 
circumstance which shows that those passages were not in the 
copies^ of the work in his possession, (W.B., special No. 176; 
23 W.B., 117) ; and the latter pnssnges are noticed in the annota- 
tion by Colebrooke, but he says that these were wanting in some 
copies of the work — a fact proving them to be interpolations. 
For, had these passages been genuine, the views therein ex- 
pressed would undoubtedly have been mentioned by Srfkrishna 
m his commentary on the Diynbh&ga. 

It is worthy of special remark that neither Baghunandana 
nor Srlkrishna nor the five other commentators of the Dfiya- 
)>haga did understand that treatise as laying down the principle 
of spiritual benefit such as is expounded in the judgment of 
Justice Dwarka Nath Mitter. 

When there is a conflict between the D&yabh&ga on the one 
hand, and the other writers of the Bengal School on the other^ 
the former must be followed. The latter cannot override the 
former, but are accepted as mere commentaries on the same, and 
as such are authoritative only on points on which the D&yabhiga 
is silent. 

D&yatattva misunderstood. — The D&yatattva does not at all 
support the view taken by the Full Bench, of the principle of 
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spiritual benefit. Bat nevertheless a very learned lawyer contended 
before a Division Beneb of tbe Calcutta High Court that the 
Ddjatattva supported bis contention, namely, that a brother's 
daughter's son is entitled to preference to a great-grandson of the 
paternal grandfather (15 C.S., 780), and went to the length of 
asserting that ^^ in the translation (of the Ddyatattva^, para. 64 
is somewhat different from the original.'' This is an instance 
showing how even the well-regulated mind of an advocate may be 
betrayed into error by taking an onesided view of a question ; for 
no real Sanskritist could call the correctness of the translation 
in question. The original passage runs as follows : — 

and the translation is as follows : — 

" Accordingly, as on failure of the deceased proprietor's line- 
age including his daughter's son, others succeed, similarly ia 
default of the brother's son, the father's lineage ending with his 
daughter's son, takes the heritage." —D.T., xi, 6 § 64. 

It should be observed that the conjoint or compound word 

ilftfT^T«n: = " ending- with-his-daughter's-son" is an adjective 
qualifying the term fiqj: ^fn'rs=" the father's lineage." In the 
original, the former word stands first and then the term ^^ the 
father's lineage," so that if the words be placed in the same 
order in which they stand in the original, the last sentence would 
stand thus, — 

^^ Similarly in default of the brother's son, ending-with-his* 
daughter's-son the father's lineage takes the heritage." 

And then the question arises to what word does the pro- 
noun "his" in the compound adjective term *' ending-with-Ats- 
daughter's-son " relate, to the word brother, or his son, or to the 
father, or his lineage P 

The contention which appears to have been raided before 
the court, was, that it relates to the word ** brother" or " brother's 
son." This contention would have been plausible, if the pronoun 
^^his" had not been a component part of a compound word 
qualifying the term " the father's lineage" ; for, as it stands 
it cannot but relate to the principal word ** father's " according 
to the grammatical rule of construction. 

If you now turn to the logical rule of construction, then 
having regard to the context, there cannot be the slightest doubt 
on the mind of a reader as to the person to whom the pronoun 
" his " relates. 
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In order to understand the true meaning of the- passage, it is 
necessary to understand what is really intended to be expressed 
by it; and for the purpose of understanding the same, what is 
laid down in Ydjnayalkya's text on succession, and the exposition 
of the same as given by the Mit&kslmr^ should be taken into^ con- 
sideration. 

The text of Ydjnayalkyay lays down the order of succession 
down to the brother's son, thus— 

^'The widow, the daughters also, both parents, brothers 
likewise, their sons, gentiles, &o.,'' «upra p. 191. 

It should be borne in mind that the order of succession down 
to the brother's son as laid down in this text, has been adopted 
with the addition of daughter's son after daughter, by both the 
schools. It is after the brother's son that the orders differ in 
the two schools : the Mitdkshar^ maintains that after him the 
paternal grandmother and the like succeed ; but the D&yabfaifiga, 
following the analogy of the succession of the descendants of the 
propositus himself, introduces the brother's grandson and the 
sister's son after the brother's son and before the paternal grand- 
parents. And the above passage of the Ddyatattva embodies this 
view of the Ddyabhdga school : the principal words in the proposi- 
tion are, the deceased proprietor and his father, — the words 
** brother's son " being but words of secondary importance ; he is 
enumerated in Ydjnavalkja's text, as an heir, and so his default is 
mentioned in the above passage, as the question arises who is to 
take in his default, see D&jatattva ch. xi, § 60^ And the answer 
given by the above passage is, that the father's descendants shall 
succeed like the descendants of the propositus himself^ ending 
with his daughter's son, or in other words, the father's gre^t- 
grandson and daughter's son, succeed in their order after the 
brother's son. Uad the sons of the daughters of the propositus^s 
son and grandson been enumerated in the D^yatattva , as heirs 
taking before the parents, then and then only could it have been 
put forward with reason, that the pronoun " his " in the above 
compound word, relates to the " brother " or " brother's son." 

Hence it is clear that the assertion made b^pre.the court 
impugning the accuracy of the translation is erroneous and 
unjustifiable. 

And the learned Judges of the High Court were not justified 
in attaching the importance th^y did, to the ipse dixit of the 
pleader who made the bold assertion. 

Recapitulation of ^efrs in their order, by Srfkrishna;:7 

in his commentary on the Dayabh&ga, as given by Colebrooke in 

his translation, is inconsistent with the Dfyabh&ga as well as with 

Srikrishna's comments there9n.' It is dimcutt, to ai^coui^t f or thus 

' 15' ' " ' '"' ^ -"^-^- .^^^ 
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error, except bj assuming that Colebrooke's copy of the work was 
inaccurate. The following is the rendering of the recapitulation 
which is giv^n in the edition of the original Dfiyabhdga with its 
six commentaries bj Pandit Bharat Chandra Siromani p. 342 ;— 

♦* The following^ is the order of successors to the estate of a 
deceased male according to this (i. e., D&yabhdga) : — (1) First, 
son; (2) in his default, son'B son; (3) in his default, son's son's 
Son,-^a grandson bj a predeceased son and a great-grandson 
whose father and grandfather are both predeceased, succeed 
jointly with a son ; (4) in default of male issue down to great- 
grandson, widow, — having succeeded to the husband's estate she 
should live with the family of her husband or in their default 
with the family of her father, and enjoy her husband^s heritage 
for preserving her body, she should likewise make gifts and the 
like, of a small portion of the property for the benefit of her hus- 
band's soul, but must not alienate it according to pleasure like 
her Strfdhan (5) in her default, daughters, amongst them, first, 
maiden, in her default, betrothed, on failure of her, married, of 
married daughters, she who has a son, and she who is likely to 
have a son, are entitled to succeed jointly, but a barren daughter 
and a sonless widowed daughter are not entitled to succeed; 
(6) in default of the married daughter, daughter's son ; (7) in 
his default, the father; (8) failing him, the mother; (9) in her 
default, brothers, among them first the uterine, in his default, 
a half-brother, if the deceased was re-united with a brother, then 
should there be only full-brothers, the re-united full-brother 
alone is entitled, in his default a full-brother who is not re-united ; 
similarly should there be only half-brothers, then first the 
te-united half-brother, failing him a half-brother who is not 
re-united, when however a half-brother is re-united and a full- 
brother is not re-united, then both of them equally succeed ; 
(10) in default of brother, brother's sons, amongst them also, 
first the full-brother's son, failing him the half-brother's son, in 
case of re-union, should there be only full-brother's sons, first 
the full-brother's son who is re-united, failing him the full- 
brother's son who is not re-united ; should there be only half- 
brother's sons, then first the half-brother's son who is re-united, 
failing him the half-brother's son who is not re-united, when how- 
ever, the full-brother's son is not re-united and the half-brother's 
son is re-united, then both of them, like the brothers, equally 
succeed; (11) in default of brother's son, brother's son's sons, 
amongst them also the order by reason of the brother being uterine 
or non-nterine, and the order by reason of being re-united or not, are 
io be understood ; (12) on failure of him, the father's daughter's 
son, he again is the full-sister's son or the half-sister's son; (13) 
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ia his default, the paternal srrandfather ; (U) on failure of him 
the paternal srrandmother ; (15) in her default, the father's uterine 
l)rother, failing him the father's half-brother ; (16) in his default, 
the father's full-brother's son, the father's half-brother's son; 
<17) the father's full-brother's son's son, and the father's half- 
brother's son's son are heirs in their order; (18) in their default 
the paternal grandfather's daughter's sons, amongst them also, 
the father's uterine sister's son, and failing him the father's haUr« 
sister's son, this rule is applicable also to the paternal great-grand* 
father's daughter's sons to be mentioned below ; (19) in his default 
the patemsd great-grandfather; (20) on failure of him, the 
paternal great-grandmother; (21) in her default, the paternal 
grandfather's uterine brother, his half-brother ; (22) their sons ; 
(23) son's sons; (24) and the paternal great-grandfather's daughter's 
son ; in default of heirs down to these who are givers of pindas 
partaken of by the deceased proprietor, the succession goes to the 
maternal grandfather, the maternal uncle and the like who are 
givers of pindds which were to be given by the deceased, amongst 
them also, (25) the maternal grandfather (26) in his default, the 
maternal uncle, (27) his son (28) and grandson are entitled in their 
order ; in their default the Sakulyas in the descending line who are 
givers of lepa or remnants of oblations, participated by the 
deceased, such as the three descendants beginning with the great- 
great-grandson, are heirs in their order; in their default the Saku- 
lyas in the ascending line such as the paternal great-great-grand- 
father and the like who are participators of the lepa or remnant 
of oblations which was to be given by the deceased, and their 
descendants are heirs according to their proximity: in their 
default, the saminodakas are heirs ; in their default, the pre- 
ceptor, failing him, a pupil, in his default, the fellow-Student» in 
his default, the sagotras and sanUtna-pravaras of the same 
village are heirs in their order ; in default of all the said rela- 
tions, the king should take the estate other than that of a 
Br&hmana, but the estate of a Brdhmana should be taken by 
Br&hmanas endowed with good qualities such as the knowledge 
of the three Vedas/* 

Capacity for spiritual benefit.— The principle of spiritual 
benefit is examined at length at the end of this chapter. It 
will be seen that it is not the foundation of the right or inheri- 
tance, nor is it the only criterion of the order of succession* As 
regards the relative amount of spiritual benefit conferred by 
relations other than those whose succession has expressly been 
discussed by Jimutavdhana, there is absolutely no test or criterion 
whereby the same may be determined. 

Spiritual benefit may be conferred by the so-called Sapindas 
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ia th€^ secoBclarj and the tertiary senses (dupra p. 38), as well as bj : 
tbe Sakulya$ and the Scmdnodaktis ; there are many factors to be 
taken into account for the purpose of ascertaining the respectlTOt 
amount of such benefit, that may be bestowed by different rela- 
tions ; and having regard to them, it is difficult to say that the 
so-called Sapindas confer higher amount of benefits than the 
SakulyaSy &c^ Take for instance, the case of a brother's daughter^^ 
BOtK and a Sakulya : as regards a $akulya his capacity to confer 
spiritual benefit by offering pinda-lepa or divided oblation is- 
certain and unconditional, and is transmitted after his death ta 
his son and other male descendants ; whereas a brother's daughter's 
son's actual capacity arises only after his father's death, and die^r 
with him, so that his capacity may be only potential^ and may 
neyer becom^e actual^ should he die before his own father. Such 
being the case, how could it be said that the latter conferee a : 
liigher amount of spiritual benefit than the former, when it may 
be that he cannot confer the slightest benefit at all. 

As regards the maternal relations, admittedly they do not^ 
coufer any spiritual benefit directly on the deceased proprietor 
himself, but, it is said that they confer benefits on the deceased's 
maternal ancestors to whom the deceased was bound to ofiEer. 
funeral cakes when be was alive. On such a ground as this, you 
can bring in only those who confer the greatest amount of 
spiritual benefit on the three maternal ancestors, in preference 
to the sakulyas who admittedly bestow benefits on the dec^ea^ed . 
himself, or on his paternal ancestors, on whom also the decea8^d 
was bound to bestow spiritual benefits. So that the only four > 
maternal relations mentioned above who have been mentioned by , 
Baghunandana and Srlkrishna, are the only maternal relations^ 
that can properly be placed before the Sakulyas* ■ j 

The Full Bench begs the questipn by holding that every 
person offering a pinda to the deceased or to any one of his three 
paternal or maternal ancestors, confers higher amount of spiritual 
benefit than a Sakulya ; for, there is nothing in the Ddyabhdga,^- 
tbat way support this position : and Justice D.. N. Mitter mis- 
apprehended the meaning of the term Trai-purushikcL-pincUk or. 
funeral cake offered to three ancestors of the deceased ; and even 
if his. interpretation of the term be assumed to be correct^ yet bis- 
argument is vitiated by the fallacy of composition or of applying tp a 
dass what is predicated of certain specified individua>ls of the same^ 

It is worthy of special remark that the arguments by which 
the author of the Ddyabh&ga supports his conclusions are some 
of them opposed, to well-known principles universally acknow-. 
lodged by learned Pandits, and also opposed to the actual usage^h 
and pr^kcticos of the people. 
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For instance, the maternal relations are introduced before 
the Sakulyas on the ground that it was the duty of the deceasecl 
to present funeral cakes to his three maternal ancestors, and that 
therefore the maternal relations who otter pindat to the same anoee* 
tors perform the same duty, and therefore benefit the deceased. 

Now, it is a well-known doctrine of the Hindu practical 
religion that a religious duty attaches to a person so long as he 
is free from impurity and pollution, and so long as he is alivd. 
Hence assuming that the deceased was bound in duty to present 
findas to his three maternal ancestors, that duty dies with him, 
he is not bound to make any provision for the performance of the 
•same duty by anybody else after his death. For, although a Hindti 
is bound to leave a son for the benefit of his paternal ancestors, 
his son cannot benefit his maternal ancestors. How then can the 
-maternal relations benefit the deceased by offering pindas to his 
maternal ancestors, who are their own paternal ancestors to whom 
they are personally bound to offer pindas 9 For, they only discharge 
their own duty by performing their ancestor-worship which they 
can never, nor ever do, celebrate in two different capacities. 

Then again the ancestor-worship called the Pfirvana Srfiddha, 
which is the foundation of the doctrine of spiritual benefit relied 
on as an argument by Jimdtav&bana, is not really made for the 
benefit of the ancestors, but for the benefit of the worshipper 
himself, in the same manner as the worship of the various deities, 
celebrated by the Hindus. There is no authority in Hindu Law 
that the pindas offered at the Pdrvana Srdddha ceremony, are 
actually enjoyed or participated in by those to whom the same 
are offered and by their male descendants. The interpretation 
put by Jlmdtav&hana (D. B., 11, 1, 38) on the text of Baudhfiyana 
ij). B., 11, 1, 37) is hot supported by the language of the text 
<see tftfpra p. 84): for, the Sanskrit word Ddya does not mean 
pinda or funeral cake^ it means primarily a gift and secondarily 
heritage, and it is nowhere usea in the sense of pinda. But 
Jimutavdhaha alone construes the word as meaning pinda because 
its etymological meaning is ^^ what is given " and a pinda is also 
a thing given or offered to invisible donees< 

- There is scarcely a Hindu to be found that performs th^ 
Pdrvana Srdddha regularly, that is on each conjunction of 
the sun and the moon. A day is therefore set apart in the year, 
namely, the Mah&layd day in the month of ^swina, which si a 
public holiday, on which day the Hindus may, if they choose, 
perform the thirteen Srdddhas which they ought to have per- 
formed, one in every lunar month during a year. 

So far as actual practices of the Hindus are found, this 
Pdrvana Srdddha is, seldom if ever, perfoi*med by the Hindus 
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not belofiging to the higher castes of Brdhmanas, Yaidyas, 
JS^iyasthas and the like> and even as regards the members of these 
higher castes it is doubtful whether one in ten performs it, even 
*oii the Mahdlaya day. 

Hence the conferring of spiritual benefit on ancestors by 
presenting jnnda^ to them in the Pdrvana Srdddha is a myth in 
the majority of instances. And I have already told you that 
these are intended for the good of the worshipper, and not for 
the benefit of the ancestors. 

There is however one Sr&ddba which is performed by every 
Hindu on the day after the impurity occasioned by the death of 
the deceased proprietor is over, that is, on the 11th, ISth, 16th 
and 31st day including the day of deatb,' in the cases of Br&h- 
manas,K8hatriyas,Yaisyas and Sudras respectively. This Srfiddha 
is called the ^dya Sr&ddha or the first ceremony of the kind, 
which concludes the actual funeral ceremony commencing from 
the cremation rite. Fifteen other Srdddhas ending in the 
Sapindf-Karana Srdddha on the Ist Lunar Anniversary of the 
day of death are enjoined for performance within the first year 
of death. These ceremonies are popularly believed to be beneficial 
to the departed spirit who is compelled to reside for one year 
in what is called Preta-loka, or the region for the departed souls> 
which is something like the purgatory, where the spirit, being 
severed from the relations in this world and not being allowed 
to join his ancestors in the next, is to remain in something like 
solitary confinement, until the end of the first year when the 
Sapindf-Karana ceremony is to be performed for him, which 
enables him to enter the Pitri-loka or the region of the Mane9 
of ancestors. 

Although these sixteen Srdddhas ending with the Sapin- 
dikarana are popularly believed to be necessary for the comfort 
and peace of the departed spirit, yet the Adya or first Srdddha 
is the only one which is universally performed, and as regards the 
rest they are not performed by most people who cannot afford 
to pay the expenses necessary for their celebration. 

If capacity to perform the Srdddha ceremony be regarded as a 
factor in the matter of inheritance, then the capacity to perform 
these sixteen Srdddhas and not the Pdrvana Srdddhas> should 
consistently with reason and popular feelings, be taken into 
consideration^ 

Besides, the doctrine of Adrishta which is universally believed 
by the Hindus as the fundamental article of faith, is opposed to- 
any spiritual benefit being derived by the deceased from Srdddha 
ceremonies performed for him» Adrishta or the invisible dual 
force is the resultant of all good deeds and bad deeds, of aU 
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meritorious and demeritorious acts and omissions, done by a 
person in all past forms of existence and also in the present life^ 
and it is this Adrishta which determines the condition of every. 
^souH.a.^ is the cause of its happiness or misery j the state of a 
living being depends on his own past conduct* 

And this affords the strongest argument for the view that only 
the conclusions set forth in the D&yabh£ga should be accepted^ in-e- 
spective of the reasons whereby the same are sought by its author 
to be supported, which may not be cogent at all, nor necessarily 
acceptable to, or accepted by, the people, and that novel inferences 
deduced from them are not justifiable* 

It would not be out of place here to enumerate the relations 
on whom the duty of performing the sixteen Srdddhas or Preta- 
hriyd is cast, in their order. The following order is deduced by 
Baghunandana in his Suddhi-tattva from a consideration of 
various texts :— 

, " (1) Eldest son, (2) younger son, (3) son's son, (4) son's 
son's son, (5) widow, (6) widow having a son too young to be 
capable of performing the ceremony, (7) unbetrothed daughter, 
(8) betrothed daughter, (9) married daughter, (10) daughter's 
son, (11) younger uterine brother, (12) elder uterine brother, (13) 
younger half-brother, (14) elder half-brother, (15) son of younger 
uterine brother, (16) son of elder uterine brother, (17) son of 
younger half-brother, (18) son of elder half-brother, (19) father, 
(20) mother, (21) daughter-in-law, (22) son's maiden daughter, 
(23) son's married daughter, (24) son's daughter-in-law, (25) son's 
son's maiden daughter, (26) his married daughter (27) paternal 
grandfather, (28) paternal grandmother, (29) the paternal uncle, 
(30) and the like sapinda (on the father's side),(3l)Samdnodaka, 
(32) Sagotra, (33) maternal grandfather, (34) maternal uncle, (35) 
sister's son, (36) sapindas on the mother's side, (37) Samdnodakas 
on her side, (38) widow of a different caste, (39) unmarried wife 
(continuous concubine P) , (40) father-in-law, (41) son-in-law, 
(42) paternal grandmother's brother, (43) pupil, (44) priest,. (45) 
preceptor, (46) friend, (47) father's friend, (48) fellow villager of 
the same caste who is paid for, — ^these forty-eight are in their 
order entitled and liable (to perform the Preta-hriyd of a male). " 

It is worthy of special remark that ^^ a son's daughter's son" 
or any other relation of the same kind, is not mentioned at aU> 
although son's son's daughter is mentioned. 

And it cannot but be admitted that the above order affords 
the strongest evidence of degrees of natural love and affection 
of the relations who are to perform the last services to the 
deceased. 

. The conclusion, therefore, to which we come, is that the 
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capacity for apiritttal benefit^ anch as is expounded by Justice D. N. 
Hitter, cannot and ought not to be made the basis of an order of 
succession, which is opposed not only to the feelings of the people 
but also to the Natural development of law. ^ 

Natural love, • and number of degrees of relatioBfOdp.— 
EuropeanlB among whom the joint family system is unknown, may 
yery well take the strength and intensity of natural love and affec- 
tion between a man and his relations to be inversely propcnrtiqnal 
to the number of degrees by which they are distant from him. i9ut 
the same can, by no means, be predicated of Hindus who Kve 
in joint families, the joint family system being the normal con- 
dition of Hindu society* It goes without saying that those who 
are associated together in times of joy as well as of distress, and 
who help and are expected to help each other whenever necessary, 
are tied together by bonds of union which cannot but be very 
strong in tbe nature of things, quite independent ttnd irrespective 
of the number of degrees of relationship. I have already told 
you that the agnates, though distant, have bonds of closer union 
to be attached to each other than the cognates as a general body 
(«upra p. 47). Hence, although a son's daughter's son or a brother's 
daughter's son may, in the estimation of Europeans and of some 
English-educated Hindu ^^ lawyers without Sanskrit/' be deemed, 
having regard to tbe number of degrees of distance, to be very 
near and dear relations, yet they are in the estimation of the 
Hindus very distant relations, by reason of their belonging to 
different families ; and it cannot but be admitted that amongst 
the majority of the Hindus who are followers of the Mit&ksharfi, 
all cognates, with the single exception of the daughter's son in 
case the deceased was separate, are considered to be inferior to the 
agnates, however distant, who are recognized as heirs in prefer- 
ence to all other cognates agreeably to the principle of propinquity 
which is the admitted criterion of the order of succession in the 
Mitdksharfi School. 

The custom relating to the observance of mourning affords 
th€i strongest posedble evidence of the nearness of the Sahtdyas 
and the Samdnodakai : all the Sahulycu have to observe mourning 
at the death of a Hindu for the same period as his own son, 
that is to say, 10, 12, 15 and SO days respectively for the four 
eadtesin their order ; it should be borne in mind that f6i the 
purpose of mourning, sapindas under the D^yabhdga are those 
relation^ who are sagotra sapindas under the MittUbsharfi, see £>• B., 
zi, i^ 41-^2 ; remoter agnate relations residing in the same village 
do bIbo aeiudUy observe mourning like the Sahulyas, though the 
period of mourning ordained in the Shasters, for them, is three 
days only, which is lalso thie period <f or neareistrCognates such as the 
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4aTigbter'8 and sister's sons, while Vke brother's daughter's son 
a;nd the rest whom the Full Benches hatre introduced before 
Sdhulyas are not required to observe mourning even for a single 
day. 

But neverthelesSy one of the utinatural <3onsequences of the 
principle of spiritual benefit being supposed in the manner ex- 
plained by the Full Bench, to be the criterion of the order of 
succession, has been, that some cognates are entitled to take in 
preference to agnates of the same degree, — a result which is— 
Opposed to every system of Jurisprudence.— A student of 
comparative jurisprudence will find that at first, cognates were 
not recognised as heirs at all, then in the coutse of progress 
they were recognised as heirs, but placed after all the agnates ; 
tlbeu, some of them were permitted to have a position in the order 
of succession, in preference to more distant agnates ; and the last 
stage of development hap been, to abolish all- distinctions between 
agnates andc cognates : but it is nowhere found that cognates 
t^e in preference to agnates of the same decree with themselves. 

Take for instance the Boman kw : the Twelve Tables did not 
at all include the cognates in the category of heirs. In course 
of time when the family union became weaker, and importance 
began to be attached to the nearness of kin, irrespective of the 
family, the exclusion of all cognates from inheritance came to be 
regarded as unjust and as a survival of an archaic institution ; 
the Proetor Urbanus recognized the heritable right of certain 
cognates under the pretext of giving them forms of action. And 
at last all distinctions between agnates and cognates were abrogat- 
ed by Justinian. 

The Mahomedan law also discloses similar development. 
The Sunni School appears to be anterior to the Mit&kshar& on 
the point of development ; for, it postpones all cognates without 
any exception to agnates however distant. According to this 
school, even the daughter's son is excluded from inheritance by 
the remotest agnate. 

The Shia School, however, has abolished this distinction 
between agnates and cognates as regards the right of inheritance, 
although the agnates still enjoy certain privileges shoeing their 
superiority to the cognates. 

We find similar development in Hindu Law to a certain 
extent. Mann does not recognize the cognates as heirs at all ; 
the daughter's son mentioned by Manu to be equal to a son's son, 
refers to the appointed daughter's son — a kind of adopted son who 
is an agnate, and not a cognaie. 

^ > Cognates are, later on, recognized as heirs for the first timlB, 
by Ydjnavalkya who places them after the agnates. Then the 
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Mitdksbard made a change in the law by giving the daughter's 
son a very superior position in the order of succession, as has 
already been said ; and the DijBhh&ge, has given to some other 
cognates a position in preference to many agnates. 

The Hindu laW) however^ has not yet arrived at that stage in 
which the distinction between agnates and cognates is abolished, 
by reason of the joint family system, which is the foundation of 
the distinction, still prevailing in Hindu society* 

But the development of law, whereby cognates are preferred 
to agnates of the same degree with themselves is quite unnatural 
and unprecedented in the history of law ; for instance, son's son's 
daughter's son taking in preference to son's son's son's son, 
brother's son's daughter's son taking in preference to brother's 
son's son's son, and the materntd great-great-grandfather's 
descendants taking in preference to paternal great-great-grand- 
father's descendants. It appears so unreasonable that the High 
Court did at first refuse to sanction it, 24 W.B., '229.^ This 
decision was subsequently overruled by a Full Bench, the judges 
of which did not decide the question but thought themselves 
bound by the judgment of tbe first Full Bench, although the only 
question before the latter was, whether a brother's daughter's son 
and the like were heirs at alL 

Case-law aud altered order of successiou.— In the case of 
Ourugomnda^ v. Animd Lall, 6 B.L.B., 16,^13 W.R., F.B., 49, 
the uncle's daughter's son was held to be an heir, and it was 
admitted by Babu (subsequently Justice) Rameschandra Mitra 
that if be whose claim was resisted by his client be heir, he would 
succeed in preference to his client who was a Sakulya ; and the 
reason for this admission seems to have been that if the doctrine 
of spiritual benefit, upon which Justice D. N. Hitter wanted to 
base that claimant's heritable right, be correct, then he most 
take to the exclusion of Sakulyas. It did not strike any one 
then, that the said claimant might be an heir, yet he might hold 
the same place under the Bengal School as under the Mit&kshar^ 
School. It is, however, clear that technically speaking, this Full 
Bench did not decide the question as to the exact position of the 
paternal uncle's daaghter's son in the order of succession* 

However that may be, the result is that all the second and 
the third class Dayabhdga Sapindas (see stepra p. 38 and the tables 
at pp. 40-41) may be contended, according to the reasons set forth 
in the judgment of Justice D. N. Hitter, to be preferable to the 
Sakulyas. 

Although Full Benches are said to settle doubtful points of 
law, yet the effect of the above Full Bench decision has been 
to unsettle the whole law of inheritance* 
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It should be observed that eight daughter's sons were bjr 
necessary implication recognised by that Fnll Bench as heirs : 
they are^ (1) son's daughter's son, (2) son's son's daughter's son, 
(3) brother's daughter's son, (4) brother's son's daughter's son, 
(5) paternal uncle's daughter's son, (6^ paternal uncle's son's 
daughter's son, (7) paternal granduncle's daughter's son, (8) 
paternal granduncle's son's daughter's son. 

The precise position of these in the order of succession has 
been the subject of dispute in many cases. The contention on 
behalf of them has been that the two descendants of the proposi- 
ttiB should succeed in preference to tbe parents and their descen- 
dants, and that the two descendants of the father should take in 
preference to the grandfather, and so on. 

But this contention could not be accepted and given effect to, 
except by overriding the order given in the D^yabhaga. The 
first case on the point was that of Oohindpraaad v. Moheschandra 
15 B.L.B., 35=28 W.B. 117, which was decided by two eminent 
Judges of the Calcutta High Court, namely, Chief Justice Sir 
Bichard Couch and Justice Ainslie, who held that these eight 
daughter's sons cannot be placed before the paternal great-grand* 
father's descendants, including his daughter's son (No. 24 6upra 
p* 217) ; the competition in that case was between the brother's 
daughter's son and the paternal grandfather's great-grandson, 
and the latter was held preferable. 

The correctness of this decision was impeached in many 
subsequent cases, but it has been uniformly followed i see 4 C.S., 
411 and note, 11 C.S., 343, 15 C.S., 780 ; besides, there are many 
unreported cases. 

But nevertheless some judges of Mof ussil courts misunder- 
stand the effect of the above rulings of the High Court, and 
commit errors by following the arguments in the judgment of 
Justice D. N. Mitter. 

The order of succession among these eight daughter's sons 
is the order in which they have been enumerated above : 10 C.L. 
B.,484. 

In a case of competition between these eight daughter's sons 
on the one hand and the maternal relations on the other, the for* 
mer are to be preferred agreeably to the exposition by the Pull 
Bench, of the principle of spiritual benefit ; accordingly it has 
been held that the father's brother's daughter's son is entitled ta 
succeed in preference to the mother's brother's son : Braja v 
Man 26 C.S., 285. 

The order of succession amongst the maternal relations who 
come within the sapinda relationship expounded by Justice 
I)« N. Mitter is in the order in which I have numbered them in 
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the genealogical tree, $upra p. 41. It mast be exactly similar to 
^he order amongst the three paternal ancestors and their descend-^ 
ants, excepting this that the three maternal female ancestors are 
<iot recognized as heirs. 

The qnestion whether the eight daughter's sons and the 
maternal relations other than the maternal grandfather and his 
three descendants, should be preferred to the Sakulyas has not, 
das I have already said, actually been judicially discussed and 
'decided by the High Court in any case. 

In the case of Kcuinath Bay^ 24 W.B., 229, in which there 
was a competition between the brother's son's son's son and the 
brother's son's daughter's son, the former who is a sakulya, was 
preferred to the latter who is a sapinda according to Justice 
D. N. Mitt-er's exposition of the principle and the order of 
succession. The learned judges could not accept the view that 
a cognate should take to the exclusion of an agnate of an equal 
degree. 

The correctness of this decision was called in question in the 
case of Digumher v. MotUcd 9 C. S., 563, in which the compe- 
tition was between the brother's daughter's son and the gr&d- 
great-great-grandfather's great-great-great-grandson ; and the 
question was referred to a Full Bench for their consideration. 
But this Full Bench refused to judicially decide the point, as the 
learned judges thought themselves bound by the decision of the 
£rst Full Bench, although tbe judges thereof were not called upon 
to decide tbe point, as it was not at all referred to them. 

Thus has arisen an unsatisfactory and abnormal state of the 
Jaw, in which certain maternal relations whose very existence 
•may be unknown to the deceased proprietor, would become his 
heirs in preference to the Sakulyas living, it may be, in the 
jsame house with him, and regarded by him as near relations. 

It may be asked does a Hindu in the ordinary state of 
things, know even the existence of tbe daughter's son, of the son 
and the grandson of the maternal great-grandfather or great- 
great-grandfatber, or even of the son and the grandson of 
tbe maternal grandfather? The answer is obvious. Any one 
acquainted with the customs, manners and habits of the Hindus, 
and pausing to think about the matter, cannot but wonder how 
these daughter's sons could be preferred to Sahulya relations who 
have to observe mourning at the death of the deceased proprietor 
for the same period as his own son. 

The question is one which ought to be judicially .cokuddered, 
iind the law enunciated according to the true construction of the 
Beng^ commentaries, by a Full Court of all the judges ; and 
ifadre is a precedent for this course. If, however, the High .Court 
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to liot disposed to reconsider and overrole the Foil Bench deci^ 
sions^ the Legislature ought to be moved to codify the law con-^ 
sistently with the feelings of the Hindus pf Bengal,, in con- 
sultation with the learned Pandits and some English-educated 
Hindu lawyers. 

Some explanations. — The male issue take per stirpes ; and as^ 
regards them, the right of representation obtains down to the 
third degree. 

But the sons of different daughters, as well as all collateral 
relations of equal degree take pet capita^ nor is in their case tbe^ 
right of representation. 

A relation claiming to be an heir must be in existence, at 
the time when the succession opens : subsequent birth of a nearer 
heir cannot have the effect of divesting the estate already vested 
in a more distant heir : Kalidas-v. Krishauy 2 B. L. R., (F. B.), 108^ 

The nature and incidents of the estate taken by the female 
heirs in the property inherited by them from their male relation$r 
shall be discussed in detail, later on« 

The preference based upon whole blood when two relations 
are in other respects equal, appears to apply to all collateral 
relations according to the Ddyabhdga. But as the doctrine of 
spiritual benefit is deemed in modern decisions to be the sole 
criterion for deciding every question relating to inheritance in the 
Biengal School, it has accordingly been held (11 C. S. 69) that 
A halfTsister's son is entitled to inherit together with a full- 
sister's son, there being no difference in the amount of spirituaV 
benefit conferred by them respectively. But see Srlkrishna's Re- 
capitulation swpra p. 226-7, showing that relations of the whole- 
blood should be preferred — a proposition based upon express texts^ 
of the Smriti ;— D.B., xi., v, 10, see supra p. 204, and D.T., xi, 
§ 6S. Upon the authority of this decision, the preference on this. 
U^ound is to be confiDed to the nine collaterals among the first class 
Payabh&ga sapmdcLS^ namely, a brother, an uncle, and a granduncle 
and their descendants ; it will not apply to any other relations. 

Be-union after separation is another cause for preference^ 
This subject has already been dealt with in Ch. vii, pp. 207-208. 

The effect of the operation of these two grounds of prefer- 
ence in the cases of brothers, nephews and uncles is as follows : — 
4k rC'runited brother or nephew or uncle, of the half-blood, re^ 
spectively, succeeds together with a brother or a nephew or an 
uncle, of the whole-blood, if the latter is not re-united: the 
ground of one^s being a relation of the whole-blood, is counter-* 
bahuLced by that of the other's beibg re-unlted. . 

Bi|t the preference has been extended by the case-law tor 

ifWfl x>^ reunited. co^parceners, see supra, i^. %08«. . 
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The inheritance of the preceptor^ a pupil and a fellow-student 
has under the altered state of society become almost a thing of 
the past. Do not, however, think that we may become heirs to 
each other ; nor that the JHhsha Chiru can come under the term 
* preceptor.' 

The relation between the preceptor and a pupil was a very 
strong one in old times, when a pupil had to live with the pre- 
ceptor as a member of his family, and to procure the maintenance 
of himself and his preceptor by begging alms, a practice now 
found in Burma, which is calculated to drive out all vanity and 
conceit from the minds of boys. 

Examination of the Principle of Spiritual Benefit. 

At one time it was thought that the doctrine of spiritual 
benefit is the key to the Hindu law of inheritance. It is now, 
however, admitted on all hands that the doctrine has nothing 
whatever to do with the Mitdkshard law of inheritance. But 
you must not think that the MUAhihard is silent about the 
srdddha ceremonies forming the foundation of the doctrine. 
On the contrary you will find in the ^ch^ra-k&nda a minute and 
exhaustive description of the various matters concerning those 
ceremonies. But the author of that treatise does not even allude 
to those ceremonies while dealing with inheritance, so as to imply 
any sequence between the two. There are, however, a few 
passages in that part, implying rather the converse of what is 
understood by the doctrine of spiritual benefit : in other words, 
relations that become heirs are required to perform the exequial 
ceremonies of the deceased ; but they are not held to become 
heirs because they confer spiritual benefits. 

By the expression ^^ exequial ceremonies '* I mean the sixteen 
srdddhas ending with the Sapindikaran ceremony. These are 
the most important ceremonies, but only one of them is (supra 
p. 230) regularlyjperf ormed by every Hindu that has not openly re- 
nounced Hinduism. The last ceremony has, as I have already 
said, the effect of uniting the deceased with his departed patemcU 
ancestors in the next world. But for this, his spirit would 
have roved over the earth, in something like solitary confinement. 
These ceremonies are required to be perforn^ed by relations 
male or female in a specified order, the next in order being 
eompetent to perform in default of the first. Some of these 
relations, however, are not in the category of heirs, see su^ra 
p. 281. 

The author of the D&yabh&ga deals with the order of sue* 
session in the eleventh chapter of that treatise. In laying down 
the order he professes to interpret certain texts of the sages^ whicb 
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eet forth the order to some extent by naming the relations, and 
then end with generic terms ; and he refers to the capacity for 
conducing to the spiritual benefit of the deceased as one of the 
many reas(ms in support of his exposition of those texts. 

The author does not, however, allude to the aboye-men- 
tioned sixteen srdddhas or to the ekoddista ardddha, in QonBiAer^ 
ing the capacity of a relation to confer spiritual benefit. He 
confines his attention to the pdrvana srdddhaa alone for that pur- 
pose. I have already said that these ceremonies are regularly 
performed by none: and although the unwillingness of the people 
to regularly perform the ceremonies, has given rise to the rule, 
that these may be performed once for a year, and a day named 
mahdlayd is set apart for that purpose, still very few Hindus of 
the present day observe these ceremonies. This omission is 
rather to be regretted and is due mainly to the ignorance of the 
people in general as to what is meant by the ceremonial conducted 
in Sanskrit. They are calculated to exercise a very salutary 
influence on the human mind, by forcing on it the idea of the 
vanity of the world, like a walk in a cemete]:y. 

You will be in a position to clearly understand the doctrine 
of spiritual benefit if you examine how the author of the 
Dfiyabh&ga makes use of that theory. The following is a sum- 
mary of the references in the Ddyabhdga to this principle: — 

1. A grandson by a predeceas^ son, and a great-grand- 
son whose father and grandfather are both dead, inherit together 
with a son. The reason assigned is, that these three confer equal 
amount of spiritual benefits by performing the pdrvana wdddha, 
eh. iii, s. i., 18. 

A grandson whose father is alive cannot perform the pdrvana ^ 
so he cannot take, ch. iii, s. i., 19. Potential capacity is here 
disregarded. 

You will remark that a son offers three oblations, a grand- 
son two, and a great-grandson one, but this difference in the num- 
ber of oblations is taken to be of no effect. It is also to be 
noticed that when they confer equal amount of spiritual benefit, 
why do they not take per capita^ if this doctrine be the sole cri- 
terion of inheritance? 

2. Widow succeeds to the state of the aonless husband, by 
virtue of express texts. Confiicting texts are referred to. They 
are reconciled by holding that the contrary texts do not intend 
to lay down the order of succession but to enumerate the heirs. 
You will bear in mind that from these texts the author of the 
Mitdkshard deduces three different modes of devolution. 

The author of the Dayabhdga in ch. xi, s. i., 31-— 44 invokes 
^e aid of the doctrine of spritual benefit in support of his 
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eonclusioir in favor of the widow's succession. Be explains the term 
' scmless ' to mean, destitute of son, grandson and great-grandson,, 
on the ground of spiritual benefit. This latter position is again 
supported by an expooition of the sapinda relationship, according 
to which the first cfass sapindas only may come under that term. 
He further states i^bat next to the male issue the widow may 
confer spiritual benefits by practising austerities ; and adds that 
she might cause her husband to fall to the lower region by leading 
a vicious course of life for want of wealth. 

The widow cannot perform the pdrvana srdddha. 

3. Daughter's succession is based upon express texts. 9he 
lierself cannot confer any spiritual benefit, but her son may do so. 
The daughters that are sonless and not likely to have sons are 
excluded. 

TLe maiden daughter is preferred to others ; as her marriage 
is requisite for the spiritual welfare of her departed paternal 
ancestors, who would otherwise fall to a region of torment. Bui 
there is an express text for this preference. 

If the spiritual benefit derived from ardddhas were the only 
criterion, the daughter's son ought to have been held preferable 
to both maiden and married daughters. 

4. Daughter's son. There are express texts in favor of hia 
succession There are also texts to the effect that he confera 
peculiar spiritual benefit like the son's son. These texts, bow- 
ever, really refer to the appointed daughter's son, «.6., a kind of 
adopted son. 

5. Father's succession is based upon express texts. He is 
postponed to the daughter's son, because he offers two oblatiojia 
and the daughter's son three. 

You will observe that in this iDstance. the potential capacity 
alone is looked to. The daughter's son may not actually present 
any oblation at alL For if his father be alive he is not compe- 
tent to perform the pdrvana srdddha^ and if he predecease his 
father he can bestow no spiritual benefit at all by offering oUa- 
tions. The daughter's son's son does not offer any oblation. 

You will bear in mind that the pdrvana srdddha is not separ 
rately performed in honour of the maternal ancestors. It is a^ 
ceremony in honour of the paternal ancestors alone. Whep it ia 
performed, then the maternal ancestors also are worshipped^ b^t 
not in all cases. 

According to the doctrine of spiritual benefit, the father and 
the paternal uncle ought to have succeeded together,, as both of 
them offer two oblations. 

6. Mother's right ii^ based upon express texts, Beasons for 
pref eri^ing her to a brother are^ gratitude in return for secuUr 
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benefits received,— a new factor, and her capacity to confer spirit* 
nal benefits by giving birth to sons. 

She can inherit when a widow and, if she has no male issue, 
then she cannot even indirectly confer any spiritual benefit. 

In strict accordance with the doctrine of spiritual benefit, as 
understood by the Full Bench, she ought to have been postponed 
to many others. 

7. Brother's succession after the parents is expressly men* 
tioned in texts. There is an express text for the preference of 
whole blood. An additional reason assigned is that the full 
brother offers oblations to the deceased's own mother to whom he 
was bound to present oblations in the pdrvama srddha^ whereas 
the half brother offers to his own mother and not to the mother 
of the deceased. 

Following the spiritual benefit theory strictly, a re-united 
half brother could not be held to succeed jointly with a fuU 
brother not re-united. Nor could re-union be taken to give pre- 
ference in other cases. 

The oblation presented to the mother is a new factor. 

The full brother offers, therefore, six undivided oblations, or 
rather nine: three to paternal male ancestors; three to the 
mother, the paternal grandmother and great-grandmother; and 
three to the maternal ancestors. Still, he is postponed to the 
father who offers only four, and to the daughter's son who offers 
only three. 

8. After the brother comes the brother's son under express 
texts. He offers two oblations. A full brother's son offers two 
more oblations to two female ancestors while a half brother's son 
presents only one such oblation to the deceased's paternal grand- 
mother. This is set forth as an additional reason for the prefer* 
ence of the former. 

Thus far, the order of succession is the same as under the 
Mit^shar^, with the slight difference as to the order between the 
parents and the inheritance of barren and childless widowed 
daughters. 

9. Then comes the brother^s grandson ; he is not expressly 
named but is included under the term gotraja. He offers one 
oblation. 

The brother's son and grandson are preferred to the pater- 
nal uncle who offers two oblations in as much as they present 
oblations to the father who is to be principally considered. 

The brother's great-grandson being the fifth in descent, offers 
no undivided oblation and therefore cannot take now. 

^ 10, The sister's son comes in next. He presents three 
oblations. 
16 
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11« Tb0ii tbeautbor of the Ddjabb^a lajfl down g^D^raUy 
that the grandfather's and great-grandfather's descendantSj indlu* 
^ive of iheiv daughter's son, wijl take in the same way as Hie 
father's descendants. 

The reasons assigned for the succession, in the aboye order, 
of the sons of daughters of the three paternal ascendants are 
that, they ought to take in the proximity of offering obktions 
and that they are included under the term gotraja in the text 
of Tiinavalkya. 

The word gotraja is taken in the Mitfikshard in the sense of 
gagotra or agnatic relation. The author of the D&yabhfiga takes 
it in its literal sense, namely, descended from the goira. In this 
sense the sons of daughters bom in the family may be called 
gotrajoA. 

12. Then the author says that, in default of the great- 
grandfather's descendants, including his daughter's son who offer 
oblations enjoyed by the deceased, the maternal uncle and the 
like succeed; because Ydjnavalkya includes them under the 
term handhuj and because they confer spiritual benefits upon the 
deceased by performing a duty which the deceased was bound to 
perform, namely, by presenting oblations to their own paternal 
ancestors who are the maternal ancestors of the deceased. 

He says that the uses of wealth are two, enjoyment and 
charity. When it cannot conduce to the enjoyment of the de- 
ceased, it ought to be appropriated to charitable purposes such as 
are calculafced to confer spiritual benefit upon the deceased. He 
adds that the taking of the wealth by the maternal uncle and the 
like furnishes them with the means of presenting oblations to the 
maternal ancestors to whom the deceased was bound to giv^ obla- 
Jaons ; and, the deceased is benefitted by gifts of oblations to 
maternal ancestors by the maternal uncle and the like. 

In ch. xi, s. vi, paras., 12-20 and 28-83, there is a lengthy 
discussion on this subject. The real difficulty of the author, 
and the way in which he meets the same, will be better : under- 
stood, if attention be paid to the following two texts, one of 
Ydjnavalkya and the other of Manu. 

(1) The widow and the daughters also, both parents, bro- 
thers likewise, their sons, the gentiles (gotrajas), the cognates 
{bandhw)9 a pupil and a f eUow-student : in default of the first 
among these the next in order is the heir. — Tdjnavalkya (p. 49). 

(2) To three must libations of water be made; for three 
is the offering of funeral cake ordained : the fourth is the giver 
of the same; the fifth has np concern in them. To the nearest 
sapinda the inheritance next belongs. After these the «a^yaf 
or gentiles, the preceptor or the pupil. — Manu (p. 16). 
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You will see that, according to the plain meaning of the; 
text of y^jnavalkja. the cognates or handhm can be heira only in 
default of the gentiles. And this is the real difiKculty in tiie way 
of the introduction of the maternal uncle and the rest before 
the sakulyas or gentiles. 

The expedient hit upon by the author of the D&yabhdga is 
this. Manu does not name the cognates in the category of heirs. 
But there is a maxim that no code of law can be accepted if con« 
trary to Manu. Therefore^ in order that handh/us who are men* 
tioned by Ydjnayalkya may become heirs, we must hold that 
Manu also has mentioned them by implication. And the text— • 
^*To three must libations, &c./' — is taken by the author to 
include the cognates by implication. Agreeably to this view, the 
cognates come first in Manu's text and then the sakulyas^ The 
author means to sa^ that, neither the enumeration thus obtained 
nor the enumeration by Ydjnayalkya of gentiles and cognates 
one after the other, does indicate the order of succession. But 
the order is to be determined by the text " To the nearest «a- 
pinda the inheritance next belongs/' The term ^nearest sapinda* 
is interpreted by the author to mean the greatest-spiritual* 
benefit-giver. 

According to the author of the Dfiyabhdga, the cognates to 
whom he has given a position before the sakuh/as confer a greater 
amount of spiritual benefit than the latter. 

They are the daughter's son, sister's son, father's sister's son 
and grandfather's sister's son^ as well as the maternal uncle and 
the like. 

The term ^maternal uncle and the like' has been explained 
by Srfkrishna and Baghunandana to mean the maternal grand* 
father, the maternal uncle, his son and grandson. The expres- 
sion traipurushiko'pinda, used by the author of the Djiyabhdga in 
the course of the argument and the principle of reciprocity, may 
have influenced this explanation. 

13. The sakulyas come after the maternal uncle and the like. 
There are express texts for their succession. They also confer 
spiritual benefit by offering pindorl&pas either to the deceased 
himself or to those to whom the deceased was bound to offer such 
oblations. 

The doctrine of spiritual benefit is not referred to in dealing 
with the. succession of the samdnodakas and the rest* 

14. After having cpmpleted the order of succession, by way 
of explaining the texts cited^ the author does, in paras. 22-33, 
again return to the discussion of the right of the cognates to 
^hom he has given a preferable position in the order of succession % 
for therein he principally differs from the MitfiksharIL He 
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argues that the order of succession laid down by him, agreeably 
to the theory of spiritual benefit, is the proper one : xi, 6, 30. 

Then he concludes by saying that, even if the learned be not 
satisfied that the doctrine is deducible from the texts of Manu, 
still the order of succession as laid down by him is supported bj 
them. 

Srlkrishna's comments on the above are that, according to 
the doctrine of spiritual benefit, strangers might come in as heirs ; 
tor, any person, by throwing into the waters of the Ganges the 
ashes of the deceased's body after cremation, may confer upon 
the deceased an inestimable amount of spiritual benefit. This diffi- 
culty induced the author to make the last mentioned remark. 

15. I have already said that the order of succession amongst 
the paternal grandfather's and great-grandfather's descendants 
is not laid down in extenso by the author of the Ddyabhfiga. But 
Baghunandana and Siikrishna place them in the following 
order, — grandfather, grandmother, uncle, uncle's son, uncle's 
grandson, father's sister's son, great-grandfather, great-grand- 
mother, granduncle, his son, grandson and grandfather's sister's 
son, — ^following the analogy of the order in which the parents and 
their descendants take. And this is indicated by Jimutavahana 
in ch. xi, sect, iv, paras. 4-6. 

This order is not consistent with the oblation theory. Bat 
nevertheless this order is laid down by the author of the 
D&yabhdga. 

Upon a review of the above references to the capacity for 
conferring spiritual benefit, it is very difficult to see how a clear 
and consistent principle can be deduced from them; or, bow it may 
be said that it is the key to the law of inheritance. The other 
heirs after the sakulyas do not confer any spiritual benefit. As 
to libations of water, they are offered by strangers as well as by 
relations ; nor is any authority cited supporting the rendering of 
the term samdnodakas into those connected by libations of water. 

It has, however, been asserted that the whole of Chapter 
^ of the D&yabhfiga is nothing but a mere elaboration of the 
doctrine of spiritual benefit. But with the greatest deference 
to thbse that take this view, I say that I fail to see how such 
a conclusion can be come to, on a perusal of that chapter. The 
object of the author appears, beyond the shadow of a doubt, to 
have been to- lay down a particular order of succession and to 
invoke the aid of that doctrine merely to fortify his positions. 
That doctrine itself has nowhere been fully and completelj^ ex- 
plained nor independently dealt with ; but it has only been, in a 
subordinate manner, referred to in the course of the arguments 
put forward in support of his positions. > 
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And it may very fairly be doubted whether the induction of 
the doctrine of spiritual benefit and the generalizations made' by 
the Full Bench in Ourugovinda Shaha MundvVs case are correct, 
when these are admittedly inconsistent with the order of suc-r 
cession specified by the author of the Ddyabhdga. And I may 
repeat that I have not been able to find anything in that work 
from which the relative amount of spiritual benefits conferred by 
two relations can be ascertained in a case in which we have not 
the opinion of the author himself, reading, of course, the work 
in the way in which the Privy Council says it should be read :— 
** but even if the words were more open to such a construction 
than they appear to be, tbeir Lordships are of opinion that what 
they have to consider is not so. much what inference can be drawn 
from the words of Caty ay ana's text taken by itself, as what are 
the conclusions which the author of the Ddyabhdga has himself 
drawn from them/' (5 C. S. 776)* 

The doctrine appears, as I have already said, to have been 
introduced by the author of the Dayabh&ga as a mere pretext for 
assigning in the order of succession a higher position to some 
dear and ' near cognates who, under the Mitakshar&, are all post- 
poned even to the most distant agnates,-^a pretext similar to 
that under which the Praetor XJrbanus of Rome recognized the 
heritable rights of cognates. 

Too much appears to be made of this doctrine for the sole 
object of recognizing the heritable right of the remaining cog- 
nates about whose position in the order the author of the DSya- 
bhdga is silent and of giving them a position preferable to distant 
agnates. 

As to the cognates other than those named by all the autho- 
rities of the Bengal School as heirs before the Sakulyas, their 
order is, no doubt, not mentioned in the Ddyabhdga* But that 
does not show any intention to exclude them unless the enumera- 
tion of heirs in that treatise be held to be exhaustive. 

Two questions arise with reference to this point: (1) How is 
their inclusion to be reconciled with their omission in the enu-^ 
meration of order? (2) Where are they to be placed? 

Before proceeding to consider these questions, it ought to be 
mentioned that by the term cognate I mean to include all thosd 
that are included under the term bandhu in the Mitdkshard. 
7hey are divisible into those that confer spiritual benefits and 
those that do not. 

The Full Bench decision in Ouni Oovinda Shaha MandaV^ 
•cose is silent as to the second class ; and the first class are held to 
be included in the category^ of heirs by the principle of spiritual 
benefit. 
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Now, the term bandhu occurs in the text of Y&jnavalkya^ 
laying down the order of succession. That text has been cited 
by the author of the Dfiyabh&ga as an authoritative one while 
opening the subject of succession, ch. xi, sect, i., 4, and itB autho-^ 
rity has been invoked throughout the chapter. Maternal uncle 
and the like are said by the author to come under this term 
handhu. But no explanation of the term has been given so as to 
enable us to understand who else are included by that term. The 
term handhu has been explained in the ICit&kshard, a work of the 
highest authority in all the schools not excepting Bengal where 
however it yields to the Dfivabhfiga, on points in which they 
differ. But, when the Dfiyabbfiga is silent, the Mitfiksharfi is to 
be consulted in the Bengal School as well. This has been laid 
down by the Privy Council at least in two cases ; (see p. 15 and 
the TJnchastity case). Hence all relations that are handhuf under 
the Mitfiksharfi are also heirs in Bengal. With this difference 
that the sister's son, the father's sister's son and the like who 
are descended from agnatic relations are included, by the author 
of the D^yabhfiga, under the term gotraja. 

The enumeration of the distant heirs was not the object of the 
author of the D&yabhfiga. It is rather given by way of digression 
from the subject he wad considering, fie was contending for the 
higher position of certain cognates; and, in doing so, he cited 
certain texts bearing upon the order of succession ; and, as a 
commentator, he offered parenthetically his explanations of tbe^ 
same and then returned to his subject with which he concluded.. 
It would, therefore, appear that he intended to leave the distant 
succession in the same state in which it was in the Mitliksharfi» 
This view is supported by Baghunandana who introduces the 
cognates again after the agnates. 

As to the precise position, there would be no difficulty what- 
ever if the rule contained in the Mitfikshard and the D&yatattva 
be followed. But this would be opposed to our present sense of 
natural justice. The expression natural justice means, if it 
means anything definite, the speaker's sense Of What ought to be. 

The question has, in several cases, arisen before the fiigh 
Court with reference to the eight relations beginning with the 
fton's daughter's son, four of whom may offer two oblations and 
the rest ope oblation, to be partaken of by the deceased. 

I have already told you that it is now settled by the High^ 
Court that these relations cannot be. placed before the gi^eat-^ 
grandfather's daughter's son. ' 

The contention therefore must noW be confined to this posi-- 
fion that, they are entitled, to take before th6 relations on the 
maternal side and before the 8aA^^lZya8. • ^ 
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Their position befol-o the maternal side isin "direct opposi- 
tion to what the anthor of the Dayabhi&ga expressly days. The 
author has laid down that the maternal nnole and the like are to 
succeed after the great*grandfather's daughter's eron. When the 
author of the D&yabh&ga says so, we are bound to conclude that^ 
after the great*grandfather's daughter's son, the maternal uncle 
and the like confer the greatest amount of spiritual benefit, 
admitting that to be the sole criterion of inheritance. Both these 
sets of relations confer spiritual benefit ; and we have no reason to 
assume, in the face of what is said by the author, that the mater- 
nal uncle and the like confer a lesser amount of benefit There is 
nothing in the Ddyabhfiga from which, directly or by implication, 
such a conclusion can be deduced. See ch. zi, s. vi, para. 20. 

Besides, there is no other ground for preferring the brother's 
daughter's son or the nephew's daughter's son to the mother's 
brother. > 

A plausible argument, however, may be raised in favour of 
the succession of the eight relations before the sakvlyoB^ but 
there is not an iota of reason for placing them before the mater- 
nal uncle and the like. 

The competition between a maternal uncle or the like on 
the one hand, and any one of the above eight relations on the 
other, has not yet arisen in any case. 

The next point for consideration is whether those eight 
relations and the maternal relations other than those specified 
above,— who are sapindas according to the Full Bench,— are to 
be preferred to sahdyas. 

It is contended that the three classes of Bapindas must, 
according to the doctrine of spiritual benefit, be held to come 
before .the saktdyas. The former are assumed to confer a greater . 
amount of spiritual benefit than the latter. 

Let me once more draw your attention to the ceremony of 
pdrvana Brdddha, the foundation of the doctrine. A person does, 
according to that ceremony, present three oblations to his father, 
paternal grandfather and great-grandfather ; three to his mot&er, 
paternal grandmother and paternal great-grandmother; three 
to his three maternal male grandsires; and three pinda-lepaa 
or divided oblations to his 4th, 5th and 6th paternal male 
ancestors in the male line. And, by so doing, he confers spiritual 
benefits on them. Hence a person is bound to confer spiritual 
benefits on his six paternal male ancestors, on his three paternal 
female ancestors and on his three mkierntd tnaJe ancestors. Those 
that confer spiritual benefits on these ancestors of a person^ 
are held to confer ' spiritual benefits upon ' him. ° A person,' 
after bis death, partakes of undivided pblations presented tq those^ 
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ancestors with whom he is united by the 8ap^nd^ karand cere^ 
mony*. Snch ancestors mnst be his three sagotra male ancestors 
i.e.f his father, paternal grandfather and great-grandfather. 
While dealing with the sapinda relationship, I have pointed out to 
you that such ancestors are not necessarily his three immediate 
ascendants, but may consist of his 4th and 5th ascendants, under 
certain circumstances. The paternal great-grandfather may be 
considered to offer pmdas enjoyed by the deceased agreeably to the 
foregoing rule ; and the deceased becomes actually the sapinda of 
the 4th and even of the 5th ancestor. 

Spiritual benefit is, therefore, conferred in two ways : (1) by 
offering an undivided oblation to the deceased himself or to those 
with whom he partakes of undivided oblations ; (2) by conferring 
spiritual benefit upon those on whom the deceased was bound to 
confer spiritual benefit and upon the deceased, by offering divided 
oblations. 

A person conferring spiritual benefit in the first way is 
asmmed to confer a greater amount of spiritual benefit than all 
relations conferring such benefits in the second way. It is further 
assumed that no sakulyas can confer spiritual benefit in the first way. 

There is nothing in the D&yabhaga, expressly or impliedly, 
supporting the first assumption. On the contrary, the position 
assigned to the maternal unqle and the like, just after the great- 
grandfather's daughter's son, negatives such an idea. As to the 
second, suppose a man dies daring the lifetime of his father, then 
he is united by the sapindikaran ceremony with his paternal 
grandfather, great-grandfather and great-great-grandfather, and 
suppose the last to have a great-grandson living ; then this great- 
grandson offers an undivided oblation to the great-great-grand* 
father, and this oblation is participated in by the deceased. The 
second assumption too proves to be incorrect. 

, The author of the Ddyabhaga does nowhere lay down as a 
general rule that the amount of spiritual benefit varies directly 
as the number of oblations, or that an oblation enjoyed by him 
is more valuable than oblations offered to ancestors to whom he 
was bound to present oblations, or that undivided oblations are of 
greater value than divided ones. 

There is, however, only one sentence, used by the author of 
theDayabhaga in the course of an argument, that does apparent- 
ly seem to support the last of the three propositions mentioned 
above : and that is the slender basis upon which an argument 
may be based for the exclusion of the sakulyas by the three 
classes of sapindas. See ch. xi, s. vi, 17. But that is not his 
conclusion ; bad : it been so, it would not still have supported the 
above position in its entiirety. 
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His conclusion or rather the re-statement of his position, set 
forth in paragraph 12, is contained in paragraph 20 ; paragraphs 
13-19 contain his argument for that position, which is summa-^ 
rised in paragraph 19; and it is that, the cogna);es that offer 
traupuTUshik pinda are to be preferred to the sakulytM, Every- 
thing therefore hinges on the meaning of the expression trai^ 
purushik pinda or pimla offered to three pumshds on the paternal 
or maternal side. Now, so far as I am aware of, the term 
piArusha is used in Sanskrit law-books to denote an ancestor ; 
and where a numeral is prefixed to the term, such as in the phrase 
<three purvshaa^ or ^seven purushas/ the person with reference to 
whom the expression is used is taken as one of the three or seven. 
A brother or a son cannot be deemed a purusha of a person. Now, 
if this is correct, then a person may be said to offer trai-pwrusMk 
pinday if he offer three pindas to the deceased and his two ances- 
tors, or to his three ancestors only. 

Now a brother^s daughter's son can by no means be held to 
offer trai-puirushika pinda. The brother's daughter's son offers 
one pinda to the brother, another to the father and a third to the 
grandfather ; so he offers dvai-puruahik pinda or pindas to two 
ancestors only, namely, the father and the grandfather of the 
deceased. Similarly, the son's daughter's son offers to the deceased 
and his father only. You must bear in mind that these daughter's 
sons offer no pinda^lepa or divided oblations to their remoter 
maternal ancestors. 

It may be objected that how may then the maternal uncle's 
eon be said to offer trai-pwrushik pinda ; he offers one oblation to 
the maternal uncle, another to the maternal grandfather and a 
third to the maternal great-grandfather; so he offers to two 
ancestors only. This objection may be obviated by the circum- 
stance that he offers pindix-lepas to his remoter ancestors, and so 
he may be taken to offer trai-purushik pinda. This view is sup- 
ported by what is said by the author in another place. Besides^ 
the maternal uncle and bis two descendants confer by their very 
birth inestimable benefit on the three maternal ancestors of the 
deceased on whom he was bound to confer spiritual benefit. 

But still another objection arises, namely, how can the 
maternal grandfather be said to present trai-purushik pinda ? He 
ctf ers pindas to his three ancestors who are also the ancestors of 
the deceased, although the deceased was not bound to confer 
spiritual benefit upon the third ancestor of his maternal grand- 
father. But it should be noticed that the author does not men- 
tion the maternal jgrrandfather by name, the expression used by 
tiie author of the Ddyabhdga is, * maternal uncle and the like.^ 
Baghonandana places him before the maternal uncle, following 
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the analdgy of the father's successdon before the brother. The 
reason seems to be that the maternal nnole and the lilce can 
confer no spiritual benefit so long as the maternal grandfather is 
alive; the maternal grandfather is nearer than his descendants; 
and the wealth taken by him will ultimately enure for the benefit 
of bis descendants. The truth is that, capacity for spiritual 
benefit is only a mere pretext and has already been shown to be 
not consistent. 

The traditional interpretation of the D&yabhtfga supports 
the above exposition of the expression ' trai^puruahik pindaj 
The only cognates, to whom the author of the Ddyabh&ga was 
all along understood to assign a higher position, were the daugh- 
ter's son, the sister's son, the father's sister's son, the grand- 
father's sister's son, the maternal grandfather, the maternal 
uncle, his son, and his grandson. If the intention of the author 
were to include also the brother's daughter's son and the rest, he 
would have named at least one of them, while there were so many 
occasions for doing it in the course of the arguments. 

As to the eight relations, namely, the sons of daughtera 
bom in the family, you will observe that their capacity for con- 
ferring spiritual benefits may be merely potential ; and, even when 
it is actual, it ceases with their own existence: they can leave 
no descendant that can conduce to any kind of spiritual benefit 
of the deceased. There is no reason why the duration of the 
capacity should not be taken as a factor in calculating the 
amount of benefit. With respect to this point, the sakulycu are 
superior to these eight relations. With regard to the sons of the 
daughter of the propositus and of his three ascendants, there 
is an express text laying down that a daughter's son like a son's 
son confers peculiar benefit on his maternal grandfather from the 
moment of bis birth. So, these latter are in a different position* 
But the above factor may have influenced the author of the 
D&yabh&ga in laying down, as he has done in one passage, thai 
even the daughter's son is entitled to a life-interest in the estate 
inherited from his maternal grandfather : ch. xi, sect, ii, para. 31» 
You must not, however, mistake this for the law on the sul^ect ^ 
because* the author having laid down that, goes on to say, ^ or the 
female heirs will take a life-interest.' Our Courts have given 
effect to the latter alternative only. The daughter's son is now 
held to acquire an absolute tide. 

The position of all the second and third class sapintku be* 
fore the «aA;t4{ya8 would be most anomalous. 

Suppose A and B are two brothers, B dies leating a son's 
son's son x and a daughter's son j^ or a son's daughter's son «/ 
then A dies leaving no other heir butB's descaidants* If the. 
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above order were to be accepted, then B's estate will descend to x 
to the exclasion of y or 2; ; but the estate of his brother A will go 
to y or 2 to the exclusion of «./ 

I have explained to yon how some of the sakulyas may come 
nnder the term sapinda. So, the above order would be opposed 
to this. Besides/the benefits conferred upon the 4th, 5th, and 6th 
anceiSitors must, at least in one case, be taken to be superior. The 
paternal great-grandfather is a preferable heir, but he offers obla- 
tions to those ancestors only. 

The grandson's, the nephew's^ the uncle's son's, and the grand- 
uncle's, daughter's sons are equal in degree respectively to their 
son's sons. But the former are sapindas and the latter sakulyas^ 
Similarly, the maternal great-great-grandfather and his descen- 
dants are equal in degree to the paternal great-great-grandfather 
and his descendants. But the former are sapindas and the latter 
sakulyas. We shall have to prefer cognates to agnates of the same 
degree. It ought to be remarked that the maternal great-great- 
grandfather cannot confer any spiritual benefit whatever. 

When there is a competition between two relations equal in 
degree, one of whom is a cognate and the other an agnate, to 
prefer the cognate to the agnate would be oppposed to every 
svBtem of jurisprudence. Comparative jurisprudence tells u& 
that the cognates were not originally recognised as heirs at all ; 
their claims were admitted as society advanced ; at first they had 
assigned to them the lowest position, which continued to become 
higher with the progress of civilization ; and the last stage of 
development was the abolition of all distinctions between the 
agnates and the cognates. Look to the Eoman law and its suc^ 
cessive stages of development, to the two schools of Mahomedan 
law, to the Mitfikshard law in force in every part of Hindust£n^ 
except in Bengal proper, as well as to the Ddyabhfiga law so far 
as it appears to be settled; and you will be convinced of the 
truth of what is said above. According to the Sunni School of 
the Mahomedan law, still followed by the greater portion of the 
Mahomedan community, even the daughter's son is postponed 
to the most distant agnate. And we fail to find anything pecu-^ 
liar to the Hindus of Bengal to account for the abnormal prefer- 
ence of the above-mentioned cognates, such as would result from 
the view taken by some, of the oblation theory. 

The Hindu law of inheritance, as it is, may not in many 
respects commend itself to Europeans, who are so advanced in 
civilization. Some of the educated natives also may feel it to 
be contrary to natural justice, and we too niay endorse the 
same view. But nothing will be farther frbm trtith thanf to' 
mistake 6ur o^im individual feelings for thos^ of the Hindu? 
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<*oinmumt7 at large. Most of what we call natural, origiaate 
in acquired habits of thought. The feelings of a people are 
moulded and shaped by its peculiar manners, customs and insti-^ 
tutions. What is suited to the feelings of an imaginative people 
may be perfectly unsuitable to an objective race. What is 
suitable to an agricultural or pastoral nation may be altogether 
nnsuited to a commercial people. What is agreeable to a com- 
munity in its infancy may be quite disagreeable to it in a later 
stage of development. In the infancy of a society when the 
government could not be strong, and the protection of life and 
property depended more upon the exertions of the members 
themselves, people are observed to live in groups. Persons 
connected by natural ties of birth continue to live together .- 
and we find society composed of families. Society has been 
continuing in this stage longer in India than in any other coun- 
trj. Bitual and socitd rules, laid down upwards of three thou- 
sand years ago, are in most respects observed strictly to the 
present day. They again re-act upon the feelings of the people. 
Look to our marriage law. In order to preserve peace in 
families, it was ruled that two persons of either sex, born in the 
same family cannot intermarry. This rule has the force of 
law even now, and no man of the twice^born classes can marry 
n girl of the same gotraf although their common ancestor may 
be distant by more than a hundred generations. The Hindus 
are an agricultural people adhering to their ancestral homes and 
fields, and guided by their ancient customs and usages. Daughters 
born in the family pass by marriage to strange families which, 
^f tener than not, reside in different and distant villages. The 
feelings of two families allied by marriagre are often very far 
from being amicable towards each other. Persons having grand- 
sons by daughters are found to adopt sons. Seldom does a 
daughter come back to see her relations, and even when she 
<3omes, she is allowed but a few days to remain with them. She 
and her children, being thus out of sight, become out of mind ; 
nor can fathers have any power over their married daughters 
and their children who live separate from them. While the 
Agnate relations live together in the same village assisting and 
sympathizing with each other on joyous as well as on mourn- 
ful occasions. How strong is the tie that binds the agnatic 
relations together, and how complete is the estrangement between 
-cognates, will appear in a glaring light if you look to the rules 
•of mourning. A man shall have to observe the same period of 
mourning on the death of an agnatic relation, male or female^ 
who may be on the extreme verge of sapinda relationship ex- 
tending to seven degrees, as he has to observe on the death of 
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his own father ; whereas a brother's daughter's son or a son'» 
daughter's son is not required to observe the same even for a day. 
There are many and various other circumstances in our society 
and families, to account for the preference given by Hindu Law 
to agnates. But things which present themselves often to us, are 
the very things which we least observe. 

The feelings of the majority of the Hindus of Bengal seem to 
be against the introduction before the sakulyasy of the second 
and the third classes of sapindasy other than those who are admit- 
ted on all hands to have a preferable position under the Ddyabh&ga, 
and who, in a later stage, under altered circumstances, have been 
thought so nearer and dearer in the estimation of the Hindus 
of Bengal. 

The law of inheritance can, by no means, be so framed as to 
suit the feelings of all persons of a community. It is therefore 
supplemented in every civilized country by the law of testamen- 
tary succession. The people of the Lower Provinces of Bengal 
have now the power of devising their ^property by will. Those 
who think the law of inheritance to be unsuited to their feelings, 
therefore, are no longer fettered by its rules. 

Inheritance is so important a branch of law, that it ought 
to be placed beyond the possibility of any doubt or dispute. It 
ought to be as simple and clear as possible. Anything ought 
to be deprecated that is calculated to throw any cloud upon 
the same. 
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CHAPTER X, 
EXCLtSION FROM INHERITANCE, AND DIVESTING, 
OBiaiNAL TEXTS. 

!• All co-heirs, who are endued with religion, are entitled 
to the property; but he, who dissipates wealth bj his yices, 
fihould be debarred from participation, even though be be the 
first born. So of one who has been ezcommnnicated, the heri- 
table right and connection through t)blations of food and liba- 
tions of water become extinct. — Apastamba. 

2. A son who is devoid of Sdstras, prowess and good 
purposes, who is destitute of devotion and knowledge, and who 
is wanting in conduct, is similar to urine and excrement.—' 
Yrihaspati. 

3. All those brothers, who are addicted to vice, lose their 
title to the inheritance. — Manu ix, 214. 

>^ 

4. A woman is not entitled to the heritage; for, a text of 
the Revelation says. Females are devoid of prowess and incom- 
petent to inherit. — Baudhfiyana. 

5. An impotent person and an outcast are excluded from a 
share of the heritage, and so are those deaf-and*blind-from-birth. 
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as well as madmen-idipts-and-the-dumb and any others that are 
devoid of an organ of sense or action. — Manu, iz, 201. 

The words connected bj hyphens are compound words in the 
original. Organs of action are five, namely, organ of speech, both 
hands, both feet, excretory organs, and generative organs; 
Organs of sense are also five, namely, eyes or the organ of sight, 
ears or the organ of hearing, nose or the organ of smell, paJate 
6r the organ of taste, and skin or the organ of touch. These are 
called the external organs of sense ; for, an internal organ of sense 
is admitted, and is named manas ( = mind) which is the necessary 
channel of communication between the external organs of sense 
and the soul, and which accounts for the absence of simultaneous 
perception of the sensations on the five external organs, in as much 
4s it is supposed to be atomic in size and incapable of conveying 
more than one sensation at the same time. 

^^W ^ WiT ^H^ ^^t gpr: J TT^:, ^^^, i^^ | 

6. An enemy to his father, an outcast, an impotent person, 
and one who is addicted to vice (or excommunicated) take no 
shares of the inheritance even though they be legitimate : much 
less, if they be sons of the wife by a man appointed to raise issue 
on her. — Nfirada, xiii, 21. 

7i When the father is dead an impotent person, a leper, a 
madman, an idiot, a blind man, an outcast, the offspring of an 
outcast, and a person wearing the token of a religious order are 
not entitled to a share of the heritage : food and raiment shoifld 
be given to them, excepting the outcast : but the sons of such 
persons being free from similar defects, shall obtain their father's 
share of the inheritance. — Devalal" 
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8. An impotent person, an outcast and his issue, one lame,, 
a madman, an idiot, a blind man, and a person afflicted with an 
incurable disease, and the like, are excluded from participation f 
but are to be maintained. But their sons, whether real legitimate 
or bom of the appointed wife, are entitled to allotments, if free 
from defects ; and their daughters must be maintained until thej 
are provided with husbands ; and their sonless wives, conducting: 
themselves aright, must be supported ; but such as are unchaste 
should be expelled ; and so indeed should those who are perverse* 
— Tdjnavalkja, ii, 141-143. 

EXCLUSION PROM INHERITANCE AND DIVESTING. 

Exclusion not total. — Prom the foregoing texts it is clear 
that the persons that are excluded from participation of shares 
on partition are, with their wives and children, entitled to main- 
tenance, save and except one who is degraded and excommuni- 
cated and his issue born after his degradation ; so they cannot be 
said to be totally excluded from the inheritance. 

Oauses of exclusion. — It should be remarked that sex is a 
cause of exclusion ; for, females are, as a general rule, excluded 
from inheritance, save and except such as have been expressly 
enumerated as heirs. The other causes of exclusion are certain 
moral or religious, mental, and physical defects and deformities* 
They may be classified thus : — 

^1. Irreligion or renunciation of 
religion. 

2. Sins causing excommunica-^ 
tion or degradation. . 

3. Unchastity. 

4. Addiction to vice* 

5. Enmity to father, 
^6. Adoption of religious order* 
"l. Insanity. 

\[2. Idioqy. 
^1. Blindness. 

2. Deafness. 

3. Dumbness, 
.••<^ 4. Lameness. 

5. Impotency. 

6. Leprosy. 
^7. Other incurable diseases. 



1. Moral or religious 



Defects < 2. Mental 



3. Physical 
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BeUgious disability & excommunication, and Act XZlOf 185Q«» 
The renuuciation 6£ Bttida religion, and consequent excommaxiiry 
cation are no lon ger c ausea o£. exclusion from inheritaiice, dnce 
the passing of Act XXI of 1850 which provides : — 

'^^ 1. So much of any law or usflige now in force within the 
territories subject to the Government of the East India CSompany. 
as inflicts on any person forfeiture of rights or property, or, 
may be held in any way to impair or affect any right of inherit 
tance, by reason of his or her renouncing, or having been exclude, 
ed from the communion of any religion, or being deprived of 
caste, shall cease to be enforced as law in the Courts of the Ea^t 
India Company and in the Courts established by Boyal Charter, 
within the said territories.** 

The language of this section, so far as it affects the Hindu, 
law, shows that it relates to a person who had been born a Hindu,, 
bnt has renounced the Hindu religion, or has been excluded from' 
the communion of the Hindu religion, or has been deprived of castes 
bnt its wording cannot apply to a person who is born a pon* 
Hindu, although his father. or mother might be a Hindu by birth, 
but had become a pervert from Hinduism before he was borUr. 
This Act removes the disability of the person who renounces 
Hinduism; his non* Hindu descendants cannot claim any benefit: 
under this Act. > 

A person who is from birth a Apn-]3indu cannot be subject to 
the personal law of the Hindus, and cannot therefore lay claim 
to a right which is conferred on Hindus by the Hindti law to which, 
he is not amenable. Nor can a Hindu claim to inherit from a 
Mahomedan or a Christian ; for, succession to their property is, 
governed by the Mahomedan I^w or the Succession Act respect-, 
ively, neither of which applies to the Hindus. 

But the Allahabad High Court has held that a person who/ 
is born a Mahomedan, his father having renounced the Hindu, 
religion, is entitled to inherit his Hindu paternal uncle's estate,, 
by virtue of the provision in the above Act XXI of I860,— 
Bliagwant v, ZaMw, 11 A.S.,^ 100. It is difficult to follow the argu- 
ment set forth in the judgment. 

Section 9, Regulation vii. of 1832 provides, — " Whenever, therer; 
fore, in any civil suit, the parties, to such suit may be of differ-, 
ent persuasions, "^ * ^ the laws of those (Hindu and Mahomedan), 
religions shall not be permitted to operate to deprive such, 
party or parties of any property to which, but for the operation 
of such laws they would have been entitled. In all such cases the. 
decision shall be governed by the principles of justice, equity atud 
good .conscience ; it being clearly understood, however, that thia 
provision . shall not be considered as justifying the introduotioii 

17 
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of the Englisb or any foreign law, or the application to such cases 
of any rales not sanciioned by those principles.'' 

This Begnlation was enacted to be in force throughout the 
provinces subject to the Presidency of Port.William. 

The preamble of Act XXI of 1850 recites this Eegutation 
and says that ^^ whereas it will be beneficial to extend the principle 
of that enactment (S. 9 of Beg. vii. of 1832) throughout the terri- 
tories subject to the Government of the East India Company^ it is 
enacted as follows : — ** 

Thus it will be seen that what was intended to be done by 
Act XXI of 1850, is to extend that to the whole of British India, 
which was in force only in the Presidency of Port William. 

Now, is it at all conformable to the principles of justice, 
equity, and good conscience to hold that the son born to a person 
after be bad renounced Hinduism and become a Mahomedan 
or a Obristian, is entitled to be heir of that person's Hindu 
brother or other relation, when it is a notorious fact that they 
become totally estranged and excommunicated, and are no longer 
recognized as relations by the Hindus? Permit cannot but be 
admitted that inheritance is founded on the principle of natural 
love and affection, and no court of equity can hold the principle 
applicable to persons who are practically perfect strangers to each 
other. 

Deprivation of caste, and Act XXI of 1850. — According to 
Hindu law, persons wbo are guilty of certain heinous sins are 
considered degraded and deprived of caste, that is to say, they 
are deemed dead so far as their relations and caste-people are 
concerned, there being a complete cessation of all social inter- 
course as well as of the mutual right of iuberitance. 

Now, an important question arises for consideration, namely, 
whether Act XXI of 1850 was intended to remove the disqualifi- 
cation based upon deprivation of caste by reason only of change 
of religion ? or irrespective of the same ? 

If the Act be read and construed by the light of its Preamble, 
there cannot be any doubt tbat deprivation of caste, owing only 
to change of religion, is what is intended by the Act to be declared 
as having no legal effect so as to affect the rights of a person 
changing his religion. The Act does not affect the principles 
of the Hindu moral law, and is operative only when there is a 
change of religion; This was the view taken by the Sudder 
Dewany Adawlut of Bengal, (Sudder decisions of 1858, p* 1891), 
differing from the contrary view taken by Sir Lawrence Peel 
(2 Taylor and Bell, 300) ; the latter view, however, is supported 
by the .weighty opinion of Sir Barnes Peacock (14 W.R., 0,J,, 23). 

But with the greatest deference to that eminent Chief Justice* 
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it may be asked, was it the intention of the Legislature to do 
away with disabilities imposed by Hinda Law on persons guilty 
of gross moral offences? Are we to understand that religion 
And morality are to be utterly ignored by the Indian Legislature 
and the Indian Courts P 

If that be so, then it cannot but be held that the whole 
Chapter of Hindu law on Exclusion from Inheritance, has been 
abolished by the above Act; for, the defects or deformities causing 
exclusion from inheritance are supposed and believed to be the 
<M)nsequences of sins committed in the past forms of existence ; 
but if heinous sins perpetrated in the present life, which cause 
deprivation of caste and exclusion from inheritance, be taken to 
Lave no longer any legal effect in consequence of the said Act, 
why then should similar sins committed in past forms of exist- 
-ence, and manifested and evidenced by the deformities, have the 
•effect of excluding from inheritance the unfortunate persons 
affected thereby? 

The Madras High Court appears to take the same view as the 
Bengal Sudder Dewany Courts namely, that the Act contemplates 
•deprivation of caste by reason of change of religion. For, it has 
been beld that as regards inheritance to the property left by 
dancing girls or prostitutes who are degraded from caste, their 
fiister or adopted niece belonging to their fallen class succeed in pre- 
ference to a brother remaining in caste : 12 M.S., 277 ; 13 M.S., 138» 

It has also been held by the same court that marriage is 
•dissolved by a Hindu husband becoming a Christian, which is 
tantamount according to Hindu Law, to becoming degraded and 
outcasted : 8 M.S., 169. 

The Calcutta High Court also have followed these rulings 
and held that the general rule, that the tie of kindred between 
« woman's natural family and herself ceases when she becomes 
degraded and outcaste, applies with even greater force as between 
h«r and the members of her husband's family ; the husband's 
lister's son, therefore, has no right of inheritance in property 
acquired by a woman who left her husband's family and became 
•degraded by being a woman of the town : 21 C.S., 697. 

It should, however, be remarked that in the case of depriva- 
tion of caste, also, the privilege conferred by this Act is only 
personal, as applying to the person who having been in the caste 
is deprived of it ; it cannot apply to his descendants coming into 
•existence after he has become an outcaste. For an outcaste is 
beyond the pale of Hinduism to whom the Hindu law cannot 
apply; and there cannot, in law, subsist any connection or rela- 
tionship between the outcaste and those in caste. The outcaste 
is deemed dead, and funeral ceremonies are performed for him^ 
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l^rl^i^B relations in caste^ see Mann xi, 183 et seq.- Bat see conirai 
18G.S., 264. ; , 

' tTncka8tity'^--of women is highly condemned^ and it is admit- 
ted by all the schools to exclude the widow from inheriting her 
husband's estate; in fact a wife's right to be her husband's heir 
19 founded on her ^fidelity and loyalty to him. It is h^r devotion 
to the. husband that constitutes her to be the half of hier I^usbandj 
in which capacity she inherits his estate, and of which estate; 
she becopaes divested by giving up that character by re-marriage.. 
An unchaste wife may be divorced by the husband : thus, Mana 
cited in the Yiv&da-Batn&kara p. 426 (Calcutta Asiatic Society's^ 
IJdition) 9— declares, — 

which means — " If a woman is licentious, her abandonment is* 
ordained; the woman, however^ should not be killed, nor should 
her limbs be mutilated.^' Although unchastity and disloyalty 
before the husband's death would exclude the widpw^ unchastity 
subsequent to the husband's death will not divest the estate 
already vest^ed in her : — Moniram v. Keriy 6 C.S., 776, affirming 
1$ W.B., 367* The latter proposition, however, is true only in a 
qualified sepse, as will presently appear. 

But there is a conflict of decisions with respect to the~effect 
o]E unchastity of the daughter and the mother on their right of, 
inheritance. The Allahabad, Bombay and Madras High Courts- 
have held that neither the daughter nor the mother ia excluded, 
by reason of unchastity which, as a cause of disinherison, applies 
to the widow alone: ((?angfa v. Ohasitay 1 A.S.f 46 ; Advyapa v» 
Rtidravay 4 B.S., 104; Kqjiyadu v. LaJcshmi, 6 M.S., 149). But tl^e^ 
Calcutta High Court has held that the condition of chastity, 
applies not only to the widow but also to the daughter (22 C.S.^ 
347) and to the mother (4 C. S., 550). 

There is nothing, however, in the D&jabhfiga in support of 
this view taken by the Calcutta High Court; and the reasoning, 
by which that conclusion is arrived at, appears to be, as pointed 
out by the Madras High Court, disapproved by the Privy Council; 
in the Unchastity case. 

The chastity of the mother and the daughter is not required 
by any commentary, as a condition of their successicm. The, 
reasons assigned in the Dfiyabh^ga for the mother's succession, 
are the secular benefits received from her by the deceased^ and ; 
her capacity to confer spiritual benefit by giving birth to other 
iipns; but the existence of the second reason is not at %U; 
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fiecessarjy — p. 24()r ^As regards tlite daughter j her capacity to lie 
mother of sons, and ber desdent from tbe propo8itiL8y are set forth 
its the reasons for her succession. l?heir unchastitj does not pre- 
jadiciallj affect the spiritual welfare of. the deceased, in the same 
way as that of the.wif e or the widow. The Viramitrodaya (p. 190) 
appears to declare by necessary implication, that the mother's 
unchastity is no disqualification f or inheritance,^-see supra p. 196. 

In the two cases before tbe Calcutta High Court, tbe two 
women concerned were not only unchaBte but were also degraded 
and outcasted ; and their exclusion could be justified on the latter 
ground, if Act XXI rof 1850 be taken to remove the disqualifica- 
,tion of being deprived of caste by reason only. o^ renunciation of 
the Hindu religion. The Judges, however, avoide3* deciding tha^t 
^question. , . . ^ 

Mere uncbastity when not fallowed by conception or by 168S 
of caste is an ezpiable and venial offefice and cannot justify 
exclusion froni inheritance, of female relations other than the 
wife whose case stands on a different footing altogether; for 
<3onjugal fidelity to the husbandt is of the essence of the notion 
•of a wife and , forms the foundation, and^ is the «ine ^up rion, of 
her heritable right. - -, , . 

. Pardsara,, who is said tb ordain 'the law for thi$ Kali age, 
•declares — . 

??nw i5W^ 'n^ ft^^ m T JNlfer I «, 8 t 

which means,—" A woman (coinmitting. adultery) is purifie4 by 
•catatnenia, provided she did not conceive (yii. 4). If a woman 
has committed adultery once, and is not desirous to commit that 
Binful act again, she ^becomes pure by Pn^'e^jpa^t^a rite and by the 
flow of the catameniia (x. 26). If a; wbman becomeis pregnant 
by her paramour when her husband, is dead: 6r. is .missing; ^she 
being a wicked and degraded woman' should be c^arried to the 
territory of a different king and be abandoned there, (x. SO).*' 
Thus it will be seen that there are different grades of uncbastiW : 
and the offence is. an expiable one in light cases, tt should be 
noticed that a widow becoming pregnant by adultery td^st become 
deprived of her husband's estate by reason of the puhislitnent o^ 
banishment inflicted on her* . » > 
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• Ydjnavalkya also ordains the same rale :— . 

^t^5 i^ ^ errat ^w«^^ ^ fine I 
WH^'Wm ^ 'TOT inrftr ^rw% i \, ^•-♦i^ i 

which means.— *^ A woman ^wltj of unchastitj shall be deprived 
of her position and possessions, shall wear dirty clothes^ shall 
live upon starving maintenance, shall be humiliated and made to 
sleep on bare ground. The moon has given them purity, the 
Gktndarvas have given them sweet voice, the Fire has given them 
permanent sanctity, women are therefore always pure. A woman 
guilty of adultery is purified by catamenia ; but her abandonment 
is ordained in case of conception by adultery, and in case of 
causing abortion or killing tne husband, as well as in case of 
committing heinous sins :*'— i, 70-72. 

The above texts were not before the courts in the Unchastity 
case. They show that Unchastity alone is a light offence, it 
becomes very grave if followed by conception, and that then a 
widow's right to her husband's estate must cease. 

It should be remarked that unchastity of women is not ex* 
pressly enumerated in the Chapter on Exclusion, as a cause of ex* 
elusion from inheritance. 

Addiction to vice. — ^A man of vicious habits is excluded from 
inheritance. Under this head you may include unchaste women, 
fiut if you exclude females on that ground, you must disinherit 
also males who dissipate wealth in wine and women, or by 
gambling. There is, however, no reported case in which a male 
has ever been excluded on account of vice, though instances are 
unfortunately too frequent^ of young men inheriting property^ 
being led astray to a vicious course of life by designing and 
unprincipled people. 

Enmity to the father. — The father is so great a benefactor of 
the son, that the Hindu law requires the son to respect the father 
the author of his being, as a God ; in fact the idea of father is 
associated with the idea of the Creator of all beings, or God the 
Father. A son who does not respect his father is highly censured t 
and a son who is habitually inimical to his father and beats him 
or otherwise ill-treats him is excluded from inheritance, as being 
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an nngratefttl wi^tch and heinous sinner, and as sttch, unworthy 
of having the status of son« 

Adoption of regions order. — ^Entrance into a religions order 
is tantamount to civil death so as to cause a complete severance 
of. his connection with As relations, as well as with his: property 
inheritance to which opens on his renouncing the world by the 
adoption of a religious order ; any property which may be subse«^ 
quently acquired by persons adopting religious orders passes to their 
religious relations. Such persons might be of three descriptions, 
namely, (1) Naishthika Brahmachdri or life-long student, (2) 
VdnafraBtha or retired to a forest, meaning one adopting the third 
order or stage of retired life for religious purpose^ (3) Bhikshu 
or JaU or Sannyasf or one who renounces the world and 
becomes a religious mendicant The adoption of the first 
two orders is included under practices to be avoided in this 
kali age, see mk'pra p« 6 ; persons of the last description are still 
found, who renounce all worldly concerns and cut ofiE all connec* 
tion with their relations ; and they are excluded from inheritance. 

But the renunciation must be complete and not nominal 
only, as in the case of persons entering the Vaishnana sect in 
lower Bengal, called Byragis by name, but who do not mean 
thereby to renounce worldly alEairs and relinquish property. 
Such a Byragi is not excluded from inheritance {Veeluk v. Shafnma^ 
I W« B., 201,) and his property passes on his death to his 
ordinary relations,— 10 W.R., 172; I5W*E., 197. 

Idiocy.-^In the D&yabh&ga (Y, 9) JacZa or an idiot is de« 
fined to be a person not susceptible of instruction. It is a con- 
genital and incurable mental infirmity arresting development of 
the intellectual faculties: the onus lies on the party asserting the 
existence of the disqualification : 8wrti v. Narain, 12 A. S., 530* 

Insanity — is a disease of the mind, which need not be 
congenital nor incurable to exclude from inheritance the person 
affected thereby at the time the succession opens : Wama v. Oiris, 
10 C.S., 639 ; Deo v. Budhj 6 A.S., 509. ♦ 

A niember of a joint family governed by the Mitdkshar^ 
will be precluded from participating a share as co-parcener if at 
the time of partition, he is affected by insanity, although he 
was free from that disease before, and did acquire a right to the 
ancestral property from his birth : Bam v. Lalla, 8 C.S.^ 149 ; 
and Bam r. Bam 8 C«S., 919. 

He is therefore divested of a vested right, and thus it is 
apparent that the strict rule of vesting and divesting does not 
apply to a Mit&kshara joint family ; and it follows . therefore that 
if the malady is cfured after partition, he would be entitled to a 
share by re*opening partition, like a posthumous son* 
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:•' Detects of external orgaii&ef sense and of abtiot.--BUud- 
nesB and deafness most be congenital, according to Manu. And 
it' follows dforiMri and by necessary implication^ that the defects 
of other organs, namely, dumbness, lameness, impotency and 
the like must 'be 4>f the same characterrt.^., congenital. If the 
defects of the two principal organs of seeing and hearing, can- 
iiot disinherit, when they arise sabseqaently to birth; then wliy 
ishonld the defect of a minor organ, exclude from inheritance^ 
if it be not congenital P Otherwise, the accidental loss of a limb 
br organ of action, as in the case of a soldier and hero, may 
have the effect of exclusion. It appears to be necessary that 
these defects must also be incurable: 23W.R., 73; IB.S., 177 
and 557; 6 A.S., 822; 18 C.S., 827. 

Leprosy and other incurable diseases. — Leprosy may be 
taken as a defect of the organ of touch. It need not be 
congenital; but it appears that it should be incurables ilnania 
V. JSama, 1 B.S.; 554. It must assume a virulent and aggra- 
vated type, in order to operate as a cause of exclusion from 
inheritance t 19 M.S., 74. It is not easy to determine what other 
incurable diseases will be held to be disqualifications for in* 
lieritance, but the Strictest proof of the disease must be giren: 
2 W.R, 125; 21 W.E., 249. 

Disqnalificalion per8(mal.-^If the person affected by a dis- 
qualification, has a son or other descendant of his boidy,. who 
would by right x>f representation take his place and inherit in 
case he wiere dead, then sudh a descendant will, if be; is. himself 
free from similar defects, inherit, notwithstanding the exclusion 
of his father or other ancestor. Thus a son of a blind person, 
if not affected by any disability, is entitled to succeied to his 
grandfather's property, /notwithstanding the exclusion of his 
Hather. This rule, however, does not apply to a son l>om to an 
outcast after his degradation; nor to a son adopted by a dis- 
qualified person ; nor to a son of a disqualified brother, when 
there is another brother free front, defects. / c 

Cure of defect, after-born son, and diyesting. — But if there 
be no such son or descendant in existence at the time when the 
succession opens, but comes into existence afterwards, then such 
a son is not entitled to take by divesting the heir in whom the 
succession has already Tested. It has been so held by a Pull 
Bench of the Calcutta High Court in the blindman's son's case of 
KalidWf v; ^rishan, 2 B. L. B;, F. B., 115, governed by the Bengal 
school. ' . 

Nor wiir the removal of the defect subsequent to theopening 
of the inheritance, entitle the affected person to claim the heri- 
tage by divesting the person in whom it already vested. 
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- ' But this rale cannot apply to Hitk&shar^ joint family.— The 
Miiikeblitd deals with the subjeict of exclusibti in cODnection 
witb tlie partition of joint property ; it does not requiris any defect 
to be codgeiiital ; if the disqualification arises before partition, it 
ndll cftui^e exclusion of the affec^d person ; if again the disquali* 
fication is subsequent! j remOTed; he will be entitled to take his 
share by i*e-openihg the partition, like a posthumous son : Mit« 2, 
10, '6^7w I haye already observed that the strict rule of vesting and 
diyieliting cannot apply to a Mit&kshkri& joint family; for, vesting and 
divesting c6ntinually go oh in such a family by births and deaths. 
How ellE|e could a person becoming insane after birth but before 
partition, be excluded from participating a share of the ancestral 
property to which he had acqaired an interest from his birth P 

; Accordingly in a base Where one of two brothers died leaving 
a deaf and dumb son, and afterwards a son was born to tbe latter, 
it has been held by the Madras High Court that this after-born 
grandson is entitled to take his grandfather's undivided co-par- 
cenary interest which may be said to have passed on his death 
by survivorship to his brother's descendants, subject, however, 
to the chat*ge of the maintenance of the disqualified son and his 
family, Krishna v. Samt, 9 M.S., (54. The Madras High Court 
followed the principle underlying tbe case of Boghunada v. Brojo 
KisOTy 1. Mi S., 69=±=8 I. A., 154, in which the last holder of an 
impartible estate died leaving a widow authorized to adopt a son, 
and an undivided brother in whom the estate vested by survivor- 
ship to tbe exclusion of the widow, who subsequently adopted a 
son, and it was held by tlie Judicial Committee tbat this adopted 
son was entitled to take the estate by divesting his uncle. 

- It should be borne in mind-that the ancestral property of a 
Mitdksharfi joint family is really vested in the family and not in 
the individual members thereof, although it is possible that at a 
particular time one member aldne possesses the right of aliena- 
tion over it for family purposes. It is quite erroneous to suppose 
in either of the above two case's that the family property was 
absolutely vested in the surviving brother or brother's son, when 
the maintenance of the disqualified son and the female members 
is a ebarg6 upon the property. ■ 

The -English Ifiwyers create a confusion in Hindu law by 
introducing tbe distinction of legal and equitable estates and 
charges. . , 

If a man may become divested of half the ancestral estate 
hj the birth of a son to him, where is the incongruity if he be 
divested of the Sam^ half by the birth of a son to bis disqualified 
hephew who also has an interest in the esttite from which he gets 
hia maintenance. 
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Bnt in a case similar to the above Madras case, the Bombay 
High Court has taken a contrary view by holding that a grandson 
bom fdEter the death of the grandfather^ to his deaf and datnb son 
is not entitled to take the undivided moiety of the grandfather, 
which passed by survivorship to the latter's surviving brother 
and his son : Bapuji v. Pandurang^ 6 B.S., 616. 

It should^ however, be remembered that properly speaking, 
the undivided co-parcenary interest of a deceased member does 
not really pass to any body, but simply lapses ; no person acquires 
on his death any right to the family estate, which he had not 
before. No question of shares arises so long as the family 
remains joint ; in this case, there were the surviving brother and 
bis son forming a joint family, of which the deaf and dumb 
person also was a member, and when a son was born to the dis-^ 
qualified member, he also became a member of the joint family ; 
and there is no reason why he should not get a share on partition 
of the property of the family of which he is a member* The 
Hindu law says that ^< their sons if free from defects shall get their 
shares/' of the hereditary source of their maintenance. The 
operation of this equitable rule cannot be restricted, unless there 
be equitable considerations of a difiEerent kind. 

Maintenance. — Excepting the outcaste, the disqualified per- 
sons are not really excluded from inheritance, but, they do not 
get shares on partition of the family property, while they and 
their wives and children are entitled to get maintenance out of 
the property. 

It should be observed that agriculture is the chief resource 
of the people of this country, and the ancestral fields form the 
productive property of families. But the infirmities causing the 
so-called exclusion from inheritance, incapacitate the persons 
affected thereby for carrying on the cultivation of their shares of 
the land. Hence what the Hindu law seems to provide is, that 
their shares should be in the possession of the other members 
who must furnish them and their family with maintenance, and 
defray the expenses of the marriage of their daughters. So these 
disqualified persons «njoy the rights of a co-sharer so far as their 
necessary expenses are concerned ; and thus the Hindu law is not 
really hard on those to whom nature has been so unkind. 

Of excluded females.— According to both the schools of 
Hindu law, a woman becomes Sapmda in the sense of blood rela- 
tion, of her husband and of his relations, and a member of his 
gotra ; accordingly, if there had not been the general rule exclud* 
ing females from inheritance (Text No. 4) a woman would have 
been an heir of her husband's relations in the same way as in 
Bombay. The rule that persons who are excluded for causes 
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other than degradation, are nevertheless entitled to maintenance 
(Text Nos. 7 and 8), — applies also to women that are excluded bj 
reason of their sex, or any other cause of disqualification other 
than degradation. The text of Baudh&jana, ordaining the exclu- 
sion of women, is cited in the Yivfida-ratnfikara Gh. v, in which 
Exclusion from Inheritance is discussed. In that chapter are cited 
the texts of Manu, Vishnu, Yfijnavalkya, Nfirada, Devala and 
fiaudh&jana, providiog maintenance for all the excluded relations. 
In the Yiramitrodaya it is expressly declared that the daughter-in- 
law is excluded from inheritance of the mother-in-law's Stridhan, 
by reason of her sex, but is entitled to maintenance: (p. 244). 
flence, a son]ess widowed daughter, who is excluded from inherit- 
ing the father^s estate, is certainly entitled to maintenance. But 
see contra 27 C.S., 55$ in which all the authorities do not seem to 
have been placed befoi*e the court. 

The onus of provinfi^ disqnaliflcation--lies on the person who 
seeks to exclude one who would be an heir, should no cause of 
exclusion be established ; [^B^vitick v. Juggut, 22 W.E., 848), the 
presumption of Hindu law being against disqualification ; 
Chmder v. Emto, 18 W.R., 375* 
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CHAPTER XL 

.MAINTENANCE. 

OBIOINAL TBXTS. 

1. The father is madter of all of the gems, pearls and 
-^^oi^ls. ; bat neither the f ather^ nor the grandfather is so, of the 
^hole immoveable property. — ^Ydjnayalkya. 

€W ?t5(Ti ftf inJiOff ^KfiT-^iiWt ftJrfipr: i i?f • i 

'2. They who are born, and they who are yet nnbegotfeen, 
and they who are actually in the womb, all require means of 
support: the dissipation of their hereditary (source of) main- 
4:enance is highly censured. — Manu, D. B., i, 45. 

•r^ m\€^ wrei ^WT^W^ ^ iT^ I ^J I 

3. The support of the group of persons who should be 
maintained, is the approved means of attaining heaven ; but 
hell is the man's portion if they suffer : therefore he should 
carefully maintain them. — Manu, D. B., ii, 23. 

4. The father, the mother, the Guru (an elderly relation 
worthy of respect), a wife, an offspring, poor dependants, a guest, 
and a religious mendicant are declared to be the group of persons 
who are to be maintained. — Manu, cited in Srikrishna's commen- 
tary on the Ddyabhfiga, ii, 23. 

^ I ?ni^ ti Tfrm ftfi^ ^amt ^fn«qt ^: ftra^ i 

5. It is declared by Manu that the aged mother and father, 
the chaste wife, and an infant child must be maintained even 



Digitized by VjOOQIC 



269. 

by.doi9gf^ hundred misdeeds^-r-Mana; cited in .tbf» Mit^sliar^; 
wWil^ drilling with gifts. , . 

6. Property other than what i& required ior the . maintto-' ' 
anoe of the family, may be given.— T4jnavalkya, ii, 175. 

7. A father shall perform the pnjrificatory ceremonies for bis 
sons, and provide them with a source of maintenance.— Mitakshard,- 



.. . MAINTENANCE. . ' 

Two-fold liability for mai^tenance — A person's liability ta 
maintain otber persons, is of two descriptions : one is limited by ^ 
his inheritance of the ancestral and other property, whilQ the 
other is absolute and independent of such property, and is deter- 
mined by certain relationship. 

Absolute liability. — Asian is bound to maintain his aged 
parents, his virtuous wife, and his minor children, (Text Uo. 6> 
whether he inherited any property or not. He is also bound ta 
support his infant illegitimate child, see Criminal Procedure, Sec- 
tion 484. 

Liability limited by inherited property.— The ancestral im- 
moveable property is the hereditary source of maintenance of 
the members of the family, and the same is charged with the, 
liability of supporting its members, all of whom acquire a right ta 
such property from the moment they become members of the, 
family, by virtue of which they are at least entitled to mainteii- . 
ance out of the same : see «t4pra, pp. 147 et seq. 

The ancestral property cannot be sold or given away except 
for the support of the family : a small portion of the same may 
be alienated, if not incompatible with the support of the family : 
D.B., 2, 22-26. 

There is no difference between the two schools as regards 
the view that the ancestral property is charged with the main- 
tenance of the members of the family, and that no alienation 
can be made which will prejudicially affect the support of . the 
group of persons who ought to be maintained : — Text No. 4. 

McQce, although according to the Bengal School a son 
does not acquire a right to aneestr9.1 property, co-equal to that of 
the father, and is not therefore competent to enforce a partition 
of the 9ame against the f either, yet the father is not absolute* 
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master of the same, so as to be competent to alienate it and depriye 
the son and other members of the family, of their source of 
maintenance* 

This is the view which is propounded in the second chapter 
of the Dijabh&ga, but it has been departed from by our courts 
of justice, who hold that there is no distinction between ancestral 
and self -acquired property as regards the father's right of disposal 
over the same. But still this modern development of law cannot 
affect the question of the son's right of support from ancestral 
property so long as it has not been actually disposed of« 

Persons entitled to maintenance firom ancestral property,— 
According to the true view of Hindu law, and to the exigencies 
of Hindu society, as well as to Hindu feelings, the persons that 
are entitled to maintenance from ancestral and inherited property, 
are — 

1. All male members of the family, including those that are 
excluded from inheritance. 

2* Their wives or widows. 

8. Their unmarried daughters. 

4. Their married or widowed daughters when they cannot 
get maintenance from their husband's family. 

• 5. The dependent members or the poor relations whom the 
deceased proprietor used to maintain, ^'.e., helpless indigent rela- 
tions who did actually depend on him for their livelihood, if 
suf&cient property has been left by him. 

As regards the Mit&kshar& school there is no doubt as to the 
right of the persons under heads 1, 2 and 8, to maintenance out 
of ancestral property. 

In the Bengal school, however, a doubt may be raised as to 
the right of an adult son and consequently of his wife or widow 
And daughter. But it should be remembered that the Hindu law 
makes provision for the maintenance of even an illegitimate son. 

Adult sons, daughters-in-law, and the like.— We have already 
seen that adult sons and their wives and children are entitled to 
maintenance from the ancestral property, in both the schools. 

Under the Mitdkshara the daughter-in-law does, in right of 
her husband, acquire a right to the ancestral property, since her 
marriage, in fact she becomes her husband's co-owner in a subor- 
dinate sense, {Jamna v. Machul, 2 A.S., 315) ; and the principal 
legal incident of this co-ownership is the right to maintenance, 
which* cannot be defeated by gift or devise made by the holder of 
such property : Becha v. Mothina^ 23 A.S., 86. It has already 
been observed that there is no valid reason for the extinction of 
this co-ownership on the husband's death, the subordinate cha- 
racter of which must then be taken to be relatively to that of the 
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surviving male members who stand in the husband's shoes as lier 
legal guardian. But her right to maintenance against the survi- 
ving co-parceners is taken to depend not on her co-ownership, 
but on the obligation imposed .on them to maintain the widow 
of deceiEksed co-parcener : 22 C,S., 410. 

It is to be now considered whether thej are entitled to claim 
maintenance from the father's self-acquired property. It should 
be observed that the Mitdksharfi recognizes the right by birth, of 
the son and the like male descendant, to even the self -acquired 
property of the father and the like. This right is a subordinate 
right like that of the wife, and is recognised for the self -same 
reason, namely, enjoyment by sons, of father's property : hence 
sons must be held entitled to claim maintenance from such pro- 
perty. The Bengal school, however, does not admit right by 
birth. But it has been held that there is no difiEerence between 
tlie two schools as regards the daughter-in-law's right to claim 
iiiaintenance from the father-in-law who has only self-acquired 
property : 6 W.N. 530. 

If we look to the actual usage even now prevailing in Hindu 
society, we find that the sons continue to live with their fathers 
even after attaining majority and also after marriage, and to be 
supported by them, when not earning anything. In fact it is 
the father who celebrates the son's marriage, the son being 
merely a passive agent in the transaction ; the father decides 
whether the son should marry, and it is he who selects the bride, 
and it is he who settles the terms with the bride's father. After 
marriage the bride comes to her ^' father-in-law's house," and 
not to her <^ husband's house." A man consents to give his 
daughter in marriage, when he is satisfied that her father-in'law 
is possessed of means so as to be able to support her. Can there 
be any doubt that under the foregoing circumstances the father- 
in-law is bound to support her and the children born of her P 

Although the general usage of the Hindu fathers' maintain- 
ing their adult sons, and the fact of a particular son's being 
always maintained from his birth by his father, would not create 
a legal liability of a father for furnishing adult sons with main- 
tenance out of his self-acquired property, yet there are strong 
equitable considerations arising from his conduct, which tend to 
fix him with the legal liability to maintain that son's wife and 
<;hildren ; for, there is an implied, if not an express, contract on 
his part, with the infant bride's guardian, that he will support 
her, the bridegroom being unable at the time of his marriage 
even to maintain himself. 

But this aspect of the question, arising out of the actual 
usage of marriage among Hindus, appears to have been not placed 



Digitized by VjOOQIC 



272;; 

before, nor taken into consideration by the Coarts^ whi}e dealingr 
with it. It has Cberefore been held ^hat there is onljr i^ moral 
obligation on the fatb^r«in-law to maintain ^is widowed daugh- 
ter- m-law^ out of bis self acquired property, whicb however 
ripens into a legal obligation on his death, in the inheritor of hi» 
property: Sidde^ry v. Jonardan, 6 W.N,, 549; 6 W.N,, 580. 
mt it has been hel4 by the Bombay High Court that she cannot 
claim it against the universal legatee of her father-in-law's whole 
self-ncquired property ; Bai v. Tawadi, 25 B.S., 268. The 
Madras High Court, however, holds that her legal right is not 
nffected by testamentary dispositions in favour of volunteers made 
by the perscm morally bound to provide the maintenance; 
BcjLngaminal v. EchammaU 22 M.S., 305. 

But a widowed daughter-in-law who left her "father-in-law's- 
house" without any just cause, has been held to be not entitled 
to claim separate monetary maintenance from her father-in-law,, 
to be enjoyed by her while living in her ** father's house." The 
"father-in-law's house" is the proper place of residence for a 
married or a widowed woman t^^Khetra v. Ka8h 10 W» JR., 89= 
2 B.L.R., 15. 

The debt incurred by a Hindu widow in possession of ber 
husband's estate to celebrate the marriage of the daughter of a 
son who had died before his father, has been held to be a yaUd 
charge on the estate passing to the reversioner after the ^vidow's^ 
death : Bameoomar v. Ichamayiy 6 C.S., 36. 

It follows therefore that her maintenance is also a ch^ge 
on her grandfather's estate. 

Wife and widowed wife. — According to both theBchools, the 
lawfully wedded wife acquires from the moment of hex marriage, 
a right to the property belonging to the husband at the time, 
and also to any property that may subsequently be acquired by 
him, so that she becomes a co-owner of the husband, though, her 
right is not co-equal to that of the husband, but a subordinate 
one, owing to her disability founded on her status of perpetual 
or life-long minority or dependence : 2 A.S., 315. I have already 
pointed out the reason why this right is recognized, see ante p* 
153. 

This right subsists even after the husband^s death, although 
her husband's rights may pass by survivorship or by succession 
to sons or even to collaterals ; these simply step into the position 
of her husband, and she is required by Hindu law to live , under 
their guardianship after the husband's death. The reason, for 
recognizing this right continues even after the husband's death. , 

There are, however, a reinp>rk in th^ Odyabh&ga (jji. i, 27) 
and another in the Yiramitrodaya (p. 165), which are made for , 
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meetinsr an adverse argument, and which may mislead the i*eader 
to think that the right is extinguished hj the husband's deaths 
but which are not intended to be taken as the correct doctrine. 
J{mdtavdhana maintains tliat the widow is entitled to inherit her 
husband's estate in preference to his undivided brethren, who 
were according to the Mitfiksharfi^yotfif tenants with the deceased, 
and are therefore entitled to take by survivorship to the ezclu* 
flion of the widow« The D&yabh&ga does not admit joint-tenancy 
of co-heirs, but maintains that they take as tenants^in-commoo^ 
and that therefore survivorship does not apply {zi.i, 26). But the 
author of the Dfiyabhdga proceeds further, and controverts the 
Hitfiksbara doctrine of survivorship even assuming the joint- 
tenancy of co-parceners, by puttingr forward the argument that 
the wife was also a co-owner of the husband, .and is therefore 
entitled to take by survivorship ; hence, she ca'nnot be excluded 
even on that ground by the« husband's undivided brethren (xu i, 
27). But then an objection might arise to this argument, namely, 
that why should not the widow take by survivorship to the exclu- 
sion of the male issue. This is obviated by the author by saying 
that, in that case her right might be assumed to be extinguished 
by the death- of the husband, because there are express texts 
providing the succession of the male issue to the exclusion of 
the widow. > 

But it should be noticed that the whole of this is merely an 
argument against the Mitfikshard doctrine of survivorship exclud- 
ing the widow, even assuming the correctness of the theory 
of joint-tenancy upon which the same is based. And therefore 
the last assumption of the extinction of her right is not the 
author's own view of the nature of the wife's co-ownership : D.B., 
xi.i, 26. 

The Yiramitrodaya again while controverting the D&yabhfiga 
doctrine of the widow's succession in all cases, takes advantage 
of the last assumption made by Jimdtavfihana, and maintains 
that the widow's right to her husband's property, accruing from 
marriage, must be taken to be extinguished in all cases, by the 
death of the husband, so as to disentitle her to take by^urvivbr* 
ship in any case. But this assumption is not at all necessary 
to be made, nor is there any authority in support of it ; for the 
continuance of the widow's subordinate right is perfectly consist- 
ent with the right of. the co-parceners by. survivorship, as it was 
with the right of the husband himself* 

Beside^s, it is contrary to the reason^ for recognizing thia 
right, and contrary to the Mitfiksliard itself (on Y&jnftval%a, ii, 
52), and to its fundamental doctrine, namely, that partition 
cannot create any right, but proceeds upon the footing of 

18 
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{Nre-existiii^ rights^ And tliat it is hj virtue, of tbe wif-e's right to 
.Hie Imsband's property,; that she obtains a abi^re even wb^n p^ritir 
.tidn is made by ber sons: after the husband's death, and that it jp 
by virtue of this riglit: that she continues to enjoy the family 
property so long ba it remains joint after the hi^sbHnd's death,^ 

Hence, according to* both the s($Uools, the right whiph a 
woman acquires to; her husband's property, subsists after hie 
death, whether his interest passes by successioi) or by survivprsbip 

.to the male issue or any other person, ,■ , 

.It has already been sajd (p* 79) that the wife is bound to 
-reside with the husband ; she cannot clai^ sepairate maintenance 
except for such ill-treatment as would amount to cruelty in ^he 
estimation of an English Matrimonial Court, {Matangini v. Jqgenr 
dm, 19 CiS„ 84). . But if the husband refuses to receiye the wif^ 
into his house without suffici<^nt;cause, abe is entitled to separate 
.maintenance,— JVi^yc v. Soonilary 9 W. R., 475. * 

An unchaste wife or widow is not entitled to any n^aintenance 
from the husband or his heirs respectively. That the husband's 
successors, taking his estate by survivorship, descent or devie^ 
are not bound to maintain his unchaste Widow, is a proposition 
which is, beyond all doubt, Boma v. Bajani^ 17 C^ S., 674, 
> The pro^sion, made by Hindu law, for starving n»ainten^,nce 
of an unchaste but penitent wife, is only a moral injjinction on 
(the husband; for, it has already been observed that the hus- 
band is competent to divorce an unchaste wife : p. 260 aupra^ 

When the husband is alive, he is personally liable for the 
wife's maintenance, which is also alegalehfirgeupon his property, 
' this charge being the legal incident of her marital co-owneriship 
.in.all: her husband's property. But after hia death, bis vvido^'s 
right of maintenance becomes limited to his estate, whiqh, when 
it passes to any other heir, is chavged with the eaine. : / . 

But it has been held that a widow is not bound to live-i^ her 
husband's house, though undoubtedly : it is the proper plap^ for 
her to reside, which she cannot be permitted to les.vefor nncbaste 
purposes and retain her maintenance, — Oofd v, Lakhanidas^ 
14RS.,490, 

A widow, however, whose husband has directed that she shall 
be maintained in the. family house, is noientitled to maintenance 
"if she reside elsewhere without cause, CHriana v. Honamqy 
U B. S., 286 ;BKcba v. Peary^2iC. 8^ 64fi. 

Stepmother. — ^Although a widow's maintenance is a charge 

on. the entire estate of her husband, yet itha$ be^ held that 

-after partition between herson and her stepsons, it wilj be a 

charge only on the share, of ber son^ and not on that of h^x Qtep- 

^itonSy-^Hemangini v.Kedary 16 C. S., 758=16 I, A., 116. 
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Dam^l^ters.— -XTamarried dangbters of the deceased proprietor 
are to be maintained bj tbe beir antil marriage. It bas nlread^r 
been seen tbat tbe unmarried daugbters of disqualified members 
are to be so maintained^ 

A married daugbter is ordinarily to be maintained in ber 
Husband's family. But if tbey are unable to maintain ber, sbe is 
entitled to be maintained in ber fatber's family. It bas, bowever, 
•been bold by tbe Bombay Higb Court tbat an indigent widowed 
daugbter, i^vbo fails to g^t maintenance from ber father-in-law's 
family and is supported by ber fatber, is not entitled- after his 
death to claim ber maintenance from his heirs: 23 B.S., 291. 
This view, however, is not approved by tbe Calcutta High Court 
which holds that she must, in the first instance, look for her 
maintenance to her husband's family : Mokhada v. [Nundo, 28 
C.S., 278=27 0.8., 655. 

That a widowed daughter, who used to live and be maintained 
in b^r father's house, is not entitled to be so and that her father's 
beir can turn her out into tbe public street in a destitute condition, 
eeem to orthodox Hindus monstrous propositions being most 
abhorrent to their feelings, and are due to tbe misapprehension 
of the usages and tbe meaning of the term *^ dependent member." 
In the Original side of the Calcutta High Court and in tbe Appeal 
Court, the question whether a sonless indigent widowed daughter, 
who used to live as a dependent member of her father's family, 
is entitled to maintenance from her father's estate in tbe hands 
of his beir, was discussed as one of first impression in tbe recent 
case of Mokhoda Dasieey 27 C.S., 555 and 28 G.S., 278. But the 
affirmative appears to have been accepted as settled law in the 
Appellate side. In 1796 Jagannatha (in Colebrooke's Digest 
Book V, verse 399) put forward KuUnism in Bengal jelq the reason 
in support of the proposition that a married or widowed daughter 
is entitled to maintenance from ber father's estate. Sir William 
Macnaugbten gives a oase in which a widowed sonless daughter 
who was excluded from inheritance was held entitled to mainte- 
nance. Sir Thomas Strange also is of the same opinion. Babu 
Syamacharan Sarkar, whose Yyavasthfi-darpan used to be con- 
sulted as authority by the courts in Bengal until replaced by 
Mayne's work, is of tbe same opinion, (see p. 170 of the 
second edition). There are many unreported cases in which a 
widowed daugbter, who used to be maintained as a dependent 
member of her father's family was held by our High Court 
to be entitled to. get maintenance from her father's heirs. In 
one case. Justice J!7orris,. after having referred to the Yyavas- 
th&-darpan supporting the decision of the lower appellate court, 
decreeing the daughter's claim, observed, — ** Even if there be a 
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shred to bang a peg on to.8upt>ort this decision, we will do it.'^ 
That was also tbe sentiment of the Vakils who appeared against 
the daughter, but had not the heart to argae their clients' cases, as 
their contention was unnatural and most repugnant to their own 
feelings. 

Spmetimes, the married daughter does notieave her father's 
house after marrifiee but continues to live with her husband as 
Ohar-jdmai in her father's house : in such cases, she, her husband,, 
and her children are entitled to maintenance from her father and 
his estate. 

Sisters.— The maintenance of an unmarried sister, and the 
expenses of her marriage are charges on tbe brother's estate, 
especially when it was inherited by him from an ancestor. It is 
most unforti^nate that th^ sister is not recognised as heir. 

Dependent members. — Poor relations and other dependent 
members whom a person used to maintain^ as being morally 
bound to do so, are after his death entitled to maintenance from 
his heirs, provided he left sufficient property. Thus, it has beea 
held that a person succeeding to his father's self-acquired property 
is bound to maintain his pre*deceased brother's widow who used 
to be maintained by her father-in-law, — Janki v. Nanda^ 11 A. S., 
194 ; Kamini v. Chandra, 17 C. S., 873. 

There has been some misconception about the meaning of 
the term dependent . member ^: a person is called a defpev^tU 
member, who depends on the family for his maintenance and 
actually gets his or her food and raiment from the family and 
lives in the family dwelling-house.as a member of it. The^2epan^ 
denim>emheT8 are, no doubt, relations near or distant; but persons 
are not to be deemed dep&ndent members by reason of their rela- 
tionship only, irrespective of actual residence and sumK>rt as 
members, inasmuch as these appear to be the sine qua non of one's 
character of b^ing a dependent member^ This appears to be the 
true meaning of the term ^tirr: WififUl^ (poor dependants) in 
original Sanskrit : hence the view taken by the Original Court of 
the Jterm dependent member appears to be in accordance with the 
meaning of the original Sanskrit term (5 W.N., 549, 558), and 
that of the Appeal Court seems to be contrary to the same: 6 
W.N., 630 and 28 C.8., 278. If the actually existing state of 
things be. not the criterion or test of the dependent condition, it 
is difficult to say what kind of relationship ' should be taken as 
the test to deterniine the same. The daughter-in-law and the 
daughter in these two cases respectively had been dependent 
members of their father's family, in the sense of the original 
Sanskrit words, and therefore were not entitled to claim mainte- 
nance from their father-in-law's family of which they were not 
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dependent members ; in that character they could look to their 
father's heir for support, . But their claim €Uf daughter-in-law 
was different and not afEected by this character. 

But persona in this predicament are not entitled to separate 
maintenance except for very special causes; they are bound to 
reside in the house with the heir and to perform the reciprocal 
duty in connection with the household affairs as is ordinarily 
•expected of him or her in Hindu Society ; otherwise the 
buKden would be very heavy on the heir, unless the inherited 
property be very large* It may be observed in this connection 
that female members of orthodox Hindu families have the duty 
of preparing the food for the family: so, one claiming the right 
cannot justly refuse to perform the corresponding duty of such a 
member; and the amount must be fixed oii a reduced scale, 
should separate maintenance be awarded : — Bhagwan v. Bindoo, 
«-W.B., 286. 

Under this head are included invalid adopted sons, concu- 
bines, illegitimate sons and the like. 

Bight to maintenance not affected by lapse of time.— The 
Judicial Committee observes, — "By common law the right to 
maintenance is one accruing from time to time according to the 
wants and exigencies of the widow ; and a Statute of Limitation 
might do much harm if it should force widows to claim tlieir 
strict rights, and commence litigation which, but for the purpose 
of keeping alive their claim, would not be necessary or desi- 
rable": Narayanv. Rama, 6 LA., 114, 118=8 B.S. 872. The 
fact that a widowed daughter-in-law had not received any main- 
tenance, nor in any way asserted her right thereto, even for a 
long period over twenty-five years, does not affect her right pre- 
judicially, when it ripens into a legal one and she is obliged to 
•demand it, from her wants and exigencies, by reason of the 
inability of her paternal relations to maintain her through some 
change of fortune : 6 W.N., 680, 542. 

Amount of maintenance. — If a person be entitled to separate 
maintenance, then the question will arise as to its amount, the 
solution of which will depend upon the extent of the property, the 
position of the family, the nature of the claimant's right, the num« 
ber of other members of the family and other peculiar facts of 
oach case, — Baimi v. Bup Sing, 12 A. S., 658 ; 15 W.B., 78 ; NUya 
V. Jogendra, 5 LA., 55 ; Devi Persad v. Ounwanti, 22 C.S., 410. 

Where the right to maintenance is the legal incident of a 
i^ght to property, such as that of the widow of the deceased 
proprietor, the lowest limit is to be determined by having regard 
to the extent of the property and to similar right, if any, of any 
other person. . 
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t The widdw of an anciinded eo^-paroener has been held to be 
not entitlied to claim from, the survivor, jnore than the proceeds of 
the share which would have been allotted to the husband had there 
been a partition during his lif e^time, — Madhav v. Oangc^^ 2 B. S», 
637, Adihai v. Owsat^ 11 B. S., 199-— Mit&ksharfi case. . 

Wtien^ however, the property is very large, the maximum 
limit is to be ascertained by having regard to the expenses whieh^ 
the claimant willhavie to incur for living in the style suitable to 
the position of the claimant and of the family, that is to say, to 
the charges fOr establishment, food, clothing, religious ceremonies 
and the like,, due to the claimant. The amount is not to bear any 
fixed ratio to tiie property ;. the sufficiency of the maintenance is 
the criterion,-*-rajfor6 v. Tagore, 18 W,R., 3^73. 

As regards the amount, a distinction should be drawn 
betweeb those that are entitled to maintenance as the legal 
incident of their right to the property and those who have,JK> 
sncth right. The amount decreed may be reduced or increased on 
a change of circumstances : 24 RS^, 386; 22 M.S. 175. 

.Other sources of maintenance. — If the claimant for mainten- 
ance is possessed of property yielding an income, that must be 
taken into consider»tion. It is doubtful whetber a person possess-r 
ed of sufficient means for support, derived from a different source, 
can claim maintenance from anotlier person who would otherwise 
be liable to maintain him or her. Take, for instance, the case 
of a woman who has inherited her father's estate the income 
of which, is. more than sufficient for her maintenance. : If the 
right to maintenance depends on necessity for the same, then 
surely a person whose maintenance is otherwise satisfied, is not 
in .need of it, and therefore cannot lay a claim for what is non 
e$t. The right however seems to remain, but: the amount must 
be nil or nominal, as that must be fixed having regard to the need 
which does not exist. 

How far a charge.— There seems to be a misconception oa> 
this subject owing to the disregard of the subordinate or imper- 
fect .rights in property, which Hindu law recognizes, and o£ 
which the right to maintenance is one of the legal incidents* 
The maintenance of all persons having this imperfect right in 
tlie property must be a legal charge on the same ; while, that of 
others, having no suclx. right, may be deemed only an equitable 
charge on. the property. 

. But it should be specially noticed that the ancestral im- 
moveable property is regarded by Hindu law as the heredi-* 
tary source of maintenance of all the members of the family, 
dependent or independent; and no holder of it in whom it may 
be deemed vested, and who i&r described as '^proprietary member''^ 
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bjr Mr« Jii^stide West^ is competent to aKemitef it- except *for ibi^ 
smppoft of tlie family; Tbis is the view propounded eveii Mb;^ 
Jfmtitav^ina, upon the authority of ^ the text No. 1 cited abore^ 
see D.B.; ii, 28-86, . ,. , i . , :: 

Tiie whole spirit of Hindu law is against alienation of aii- 
eestnil immoveable estate which is the only source of mainte- 
nance of 4;he helpless females^ and also of the mal^ in this country^ 
where agriculture is the chief source of wealth^^d tUc^ Hinduil 
depenct solely on the produce of land for subsistence. 

Thus, both law and equity are in favour of the proposition, 
that tnainten:ance is a legal charge on the estate, the holder of 
which cannot alienate it so as to defeat the right of maintenances 
at any rate, of those that Lave an imperfect right in the property, 
stioh as the wife of an owner of the property. Besides, it is erro- 
neous to suppose the proprietary member to be absolute owner 
When there exists a female member who acquired a right to it 
which also is proprietary though subordinate. 

Bond fide purchasers for value without notice-^are great 
favourites of the Eiiglidh law recognizing legal and equitable 
efStates, charges and liens. % - 

Upon the analogy of English law our courts have lield that^ 
bond fide purchasers for value without notice of the claim for- 
maintenance, from the heir or other holder of the property, are 
liOt liable for the same. The learned judges proceed to discuss^ 
the question on the assumption that the widow has no lien on her 
husband's estate in the hands of his heir for her maintenance^ 
and that it is Only a claim against the heir personally : BhagabaU. 
V. Kanai, 8 B. L. R., 225=^17 W. R., 483 ; Adhirani v- Skcnd^ 
1 C. S., 866 ; hakshman v. Satyahhamay 2 B. S., 494. 

The wife's subordinate proprietary right to the husband's 
property is not at all noticed by the judges in these! cases. It is 
unfortunate that that part of the Mitdkshari in which this right 
is recognised, .was not translated by Colebrooke, and the eonse<*> 
quence is that it is ignored both by lawyers and judges. The 
restrictions on the proprietary member's power of disposing of^ 
ancestral immoveable property^ is also overlooked iiF this connect 
tioii. •,■■■' " ' ' / 

It has further been held that mere notice of the existence 
of her claim will not make the property in the hands of the purn 
chaser liable, unless he had notice of the vendor's: intention: to 
defeat the claim for maintenance, or as Mr. Justice West puts it^ 
a notice to be sufficient, must be *^ notice of the existence oi /% 
claim likely to be unjustly impaired by the proposed transac* 
tiOtt,"— 2 B. S.,517; 22 A.S.,826; 24A*a.il6a.^ J r 

But if a decree has been inade in favour of the claimant^ 
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chktging certain property with maintenance^ tben and then only 
itiwUl )^ a legal charge on the property, to whosesoever person's 
l^ands it may go ; a mere money-decree will not have that effect :-^. 
2 B. S., 524, 1 C. 8., 365, Mutiia 7. Virammal, 10 M. S^ 283 ; 
20 W. IL, 126, 4 A* 8., 296. 

It has also been held that even express notice at an exe- 
cution sale will not affect the rights of the purchaser, — Soofja v, 
Nath, 11 C. a^ 102. 

This view appears to be embodied in Section 39 of the Trans- 
fer of Property Act. 
•«' Hardcdiip on females. — ^The result of the above view has been 
disastrous on Hindu females. Our courts tliink themselves bound 
aa courts of equity to protect the rights of those who are from 
their situation most Jielpless. The Hindu law assigns to females 
the status of perpetual dependence or minority; and having 
regard to their actual condition, they are regaraed by both the 
Legislature and the Courts, to be incapacitated and incompetent 
to manage their estates and to protect their own interests. Ac- 
cordingly it is held by our courts that a. document executed by a 
woman in this country, cannot be binding on her and affect her , 
utiterests, unless it be proved not only that its meaning and legal 
effect were fully explained to her, but also that she had indepen- 
dent /lud disinterested advice about- the same. They are really, 
incapable of protecting their own interests, and are no better 
than children. In this state of things, they are completely at 
the mercy of their male relations for the protection of their 
nghts : and; if they have rights against those very relations^ and; 
if these feel no compunction, to deprive the women of those rights 
there is none to help them. . 

c' To what miserable state ladies of respectable families are 
often reduced, will appear from one typical instance of a class 
of cases that are unfortunately rather frequent. A man of pro- 
perty dies leaving young sons, and his widow, mother, find the like ; 
the sons often become very soon surrounded by bad company 
containing some money-lenders, and are led astray to squander 
property in a vicious course of life ; debts have soon to be con- 
tracted, but there is no difficulty, the money-lender companion is 
ceady to advance money on promissory notes at first, and then 
en mortgages t all other properties are gradually sold, sometimes 
in execution ; and last of all comes the turn of the family dwell- 
ittg-house, when, however, a difficulty presents itself in conse- 
^ence of the ruling in the case of Mangala Deviv^Dinanath Base, 
according to which the females residing in the house cannot be 
turned out by the purdiaser: into . the public street*. But the 
money-lender is equal to the occasion ; he advances some money 
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to 'the BOW utterly depraved soos, to send away the women on pil- 
^image, who are not aware of the actual state of things, and 
would gladly accept theiproposal; and when they leave the house^ 
the purchaser is put in possession of the same« On their return, 
the women find that their home is gone and that they have 
nothing to live upon.' This is not an imaginary case, but an 
actual one that has recently happened. 

These money-lenders are often mistaken for bonA fide pur- 
chasers for value. 

< The Purdanashin ladies are completely in the dark as.to what 
is being done by the ** proprietary members " of the family, with 
respect to its property so long as they go on receiving their or- 
dinary maintenance, until when the whole property has become 
dissipated, and it is too late for them, according to the. above 
decisions, to get any remedy. . 

If the right view be adopted aind acted upon, the helpless 
women would be saved, while bond fide purchasers would have 
their conveyances executed by the proprietary members as well as 
by these women whose rights would then be secured to some 
'extent at least. 

If, liowever, the property has been sold for the support of the 
family or for the benefit of the estate, or for like necessity, the 
purchaser must be safe. But if the sale is made for the pro- 
prietary member's personal purposes, the purchaser cannot claim 
to have more than that member's personal interest in the property. 

To hold that the Hindu females must secure their right of 
maintenance by decrees declaring the same to-be a charge on 
certain property, is practically the same thing as to deprive 
them of the right. 

Besides, it is difficult to understand how a court of justice 
can pass a decree converting a personal right against the de- 
fendant, into a charge on his property. A court of -justice can 
only declare the pre-existing rights of suitors^ but cannot confer 
any new rights on them, except by importing the peculiar arti- 
ficial distinctions of English law and equity, which are not neces- 
sarily founded on broad principles of justice universally applicable. 

Transfer, and arrears of maintenance. — A right to mainten- 
ance being from its very nature a right restricted in its enjoy- 
ment to the claimant personally, cannot be transferred nor seized 
and sold in execution of decree. See Transfer of Property Act, 
Section 6 clause {d). Civil Procedure Code Section 266^ and Diwali 
V. Apaji, 18 B. S., 342. 

But although the right to future maintenance is not liable 
to sale, yet arrears of maintenance may be sold, HoymdbaU v. 
Karuna, 8 W. R., 41 ; Raje v. Nana, 1 1 B. S., 628. 
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It is not necessary tbat a demand for maintenance should be 
made .by the person having the right to it, in order to be .entitled 
to claim arrean,-^Jiw ▼• Bamji^ 8 B. 8., 207. 

Bntin a^seissing the amount of arrears the court may take inta 
consideratioti as to how the claimant was actually maintained* 
Suppose,, a widow was maintained by her ctwn father who is also 
morally bound io maintain his daughter, and no demand was 
made from' the husband's relations, in such a case it is doubtful 
whether she can claim any arrears under such circumstances. : 

Decree and ftitore maintenance.— When a decree awards 
future maintenance at a fixed rate, payable fnonthly or annually 
during the life of i he claimant, the same when falling due can 
be recovered in exeeation of that decree without farther suit,— 
A$u V. Lakhiy 19 C. S., 189. But a mere declaratory decree for 
maintenance cannot be so enforced, — 12 M. S., 188. 

A widow in possession of her husband's estate— appears to be 
bound to maintain her husbaiid's poor relations, in addition to 
those already mentioned, and especially the presumptive rover* 
sioner, wlien he is in need of it,---D. B.. 11, 1, 63. Here, gifts to 
husband's relations are declared to be conducive to the spiritual 
benefit of the husband. 

Impartible estate and junior members.— Wlien the family 
property is held by a single member hy .primogeniture prevailing 
in certain cases according to custom, the junior members are 
entitled to a provision for maintenance out of the property. 
UsuHlIy some property is assigned io them in lieu of mainten- 
ance, the nature and character of the tenure of which are also 
determined by custom. Usually the kharposh grants in Chhota? 
Nflgpore where many impartible estates are found, are like estaU9 
iail'maUf held by the grantee and the heirs male of their bofdy in 
succession to each other, and on failure of such heirs at any 
future time they revei't to holders of the estate for the time 
being ; in some:cas^es<rthese maintenance grants are resumable on 
the death of the grantees ; it depends entirely on custom in each 
case: see Section 124 of Act 1 of 1879, Bengal Council. 
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;; -CHAPTER Xll; . 

FEMALE HEIRS AND STRIDHANA,^ 
OBIOINAL TEXTSr 

\ I imut CT^ ^TiW 'TO IE^WT: ^VXt I 

1. A y^iiey a soh, and a slave, these three even are ordained 
destitate of property : whatever they acquire becomes his pro- 
perty, whose they are. — ^Manu. ^ 

.2. The father protects in maidenhood; the husband protects- 
in youth, the s^n protects in old age,*— a woman is not entitled to- 
independeucel^-Manu. 

3. What was given before the nuptial fire, what was presented 
in the bridal procession, what has been conferred on the wife 
through affection,, and what has been reo^ived by her f rom her 
brother, her mother, or her father, are ordained the sij^fold 
Stridhanam or woman's proJ)erty. — ManXi and K&tydyana, D. B.,. 

^^*^' - ^ \ ; ^ 

4. What is givei^ before the nuptial fire,, what ia presented 
ill the bridal procession, likewise her husband's donation {ddya)y 
apd what is given by her brother or by her parents, are ordained, 
the sixfojd S<r/dAanam,— N4rada. 

h* What is given to the wife by the husband throtigh a(ffec- 
tJQQf «he may» even :when he is dead, cO^siime as isilie^pteaiSidf^ or: 
may give it awaor, eXceptit^g immoveable property .^ST&rada^ ) . . 
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6. What 18 given bj ber f atber^ or motber, or a son, or a 
brother^ what is receired before tbe nuptial fire, what is presented 
to ber on her husband's marriage to another wife, what is given 
by a relation, her 9uika or bride's price, and gift subsequent are 
SMdhanam.'^YiBhnn. 

7. What is given by her father, mother, husband, or 
brother, or what is received before the nuptial fire, or what is 
presented to her on her husband's marriage to another wife, or 
the like (ddya), is denominated StrMhanam or woman's property.— 
Y4jnavalkya« 

^ I ?^$^ W^\ f^9\ ftUt ^ft* 15^W ^T3K% I 

8. A woman is not entitled to independence in any period 
of her life ; her father shall protect ber when she is maiden, her 
husband when she is married, her son when she is old ; and in 
their default their kinsmien shall protect her. — ^Ydjnavall^a. 

9. Her subsistence, ornaments, bride's price, and her gains 
(or profits of her StrMhan) are StHdhanay she herself exclusively 
enjoys it, her husband has no right to use it except in distress.— 
Devala. 

10. Whatever is (formally) given at the time of the marriage 
to the bridegroom intending to benefit the bride, belongs entirely 
to the bride, and is not to be shared by kinsmen. — ^Vydsa. 

11. What is presented to the husband of a daughter, goes to 
the woman, whether her husband live or die; and after her deaths 
goes to her offspring.— Text cited in D.B., 4, 1, 17, 



Digitized by VjOOQIC 



285 

12.. The wealth which is earned by mechanical arts, or ^hici 
is received through affection from anj other th^n a relation,, 
becomes the Bubject of the husband's ownership: but the rest is 
ordained iS^r^Aana. — Kdtjajann. 

\^ I 'T^^'T^^r^ 'nft 'SWt^ ft TO^ 

13. Whatever again, a woman receives at the time «he i» 
taken away from her father's house (to her father-in-law's house),, 
is denominated her SMdhan under the name adhydvdhanikaor 
presented in the bridal procession. 

^iH^^MI^ ^ f^f^ ^%l<lc( iftf^er: fSRTT I 

14. But whatever is, after marriage, received by a woman 
from her husband's family is called gift subsequent, and likewise 
what is received from the family of her relations : whatever is 
received by a woman tlirough. affection after marriage, from her 
husband or her parents is gift subsequent according to Bhrigu, — 
Katyayana, D.B., 4, 3, 16 and 18. 

^?!roif3irT^ ijrfn ?WTTr ^^ ^rr^^ t i. » ^mwiir^rt i. 
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15. (1) Tbat wbicli . is received bj a married womau or a 
tnaiden, in the bouse o£ ber bnsband or of her fattier^ from ber 
husband or from ber parents, is termed the gift of affectionate 
(kindred. (2) The independence of women wdo have received 
^snob gif ts, is recognizea in regard to that property; for it is 
given by their kindred for their maintenance out of kindness 
to them. (3) The power of women over the gifts of their affec; 
tionate kindred is ever celebrated, both in respect of donation 
and of sale according to their pleasure, even in the case of im- 
moveables. (4) The husband's (ddya) gift (or heritage), a woman 
may deal with according to her pleasure when the husband is 
4ead ; but when he is alive, she shall carefully preserve it, or if 
she is unable to do tbe same, she shall commit it to the care of bis 
kindred. (5) A sonless (widow) keeping unsullied the bed of bet 
lord and abiding by her venerable protector, shall, being moderate, 
enjoy until death, afterwards tbe heirs shall take. — Kityfiyana. 

[This last sloka which is cited in the Dayabhfiga Ch. XI, 
Sect. I, paragraph 56 as the only authority for restricting the 
widow's righto in her husband's estate inherited by her, relates 
really to Stridhan consisting of immoveable property given by the 
husbq.nd. And tbe sloka immediately preceding it is cited in 
D.B., 4, 1, 8.] 

16. Neither the husband, nor tbe son, nor the father, nor 
the brothers, can assume power over a woman's property, to take 
it or to bestow it. If any of these persons by force consume the 
woman's property, he shall be compelled to make it good with 
interest, and shall incur punishment. — Edty&yana, D. B„ lY. I, 24. 

17. Those relations of women who take their Strfdbana 
during their life without their consent, shall be punished by a 
virtuous king by inflicting the punishment of a thief — Manu 
cited in the Yivdaa-Ratndkara. 
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urtcf ^gt^^^ ^rof t ^^ ^h ^tfir i ?iin^^^: i 

18. A husband (may ta^e and) is not liable to make good 
tbe property of bis wife (so) taken by bim, in a'fatnine, or for tbe 
performance of an imperative religions duty> or during illness, or 
under restraint. — ^Y&jnaFalkya. ' • 

wnnr* i : 

.19. A woman is not entitled to inherit ; for, a text of reve- 
lation says,-^" Devoid of prowess* and incompetent to inherit, 
women are useless/'-^Baudhdyana, D« B., XI, 6, 11. 



FEMALE HEIRS AND STRIDHANA. 

Women in ancient law. — Lifelong subjection was the con- 
dition of women according to ancient law. This appears to have 
been due to tbe physical weakness of the fair sex, as well as to 
two peculiar institutions common to most systems of archaic 
jurisprudence, namely, patria potestas and slavery, the latter of 
which appears to have owed its origin to the former. . 

Patria potestas — is the father's absolute and unlimited power 
over his <;hiTdren, in the exercise of which he could sell, give, 
abandon or even kill a child of his. The reason assigned by 
^Yasishtha {ante^ p. 83) to explain this power is, that the father 
•and the mother are the cause of a child's existence, and so they 
are entitled to full authority over him^ extending even to the 
undoing of it. This natural reason, though equally applicable 
• to the mother, is qualified by her own personal disability. 

Slavery consisted in the proprietary right of man over man ; 
one man might own and have dominion over another man, in the 
^ same manner as he can own a cow or a dog. A slave is con- 
temptuously termed a biped in Sanskrit, to indicate his similarity 
to a quadruped. 

Marriage in ancient law consisted in the transfer of domi- 
nion or patria pote$tM from the father to the husband, {antCy 
p. 56), so that in Roman law a wife was deemed to he a daughter 
of the husband for the purposes of the patria^ potesicu, 
"7 Hence it is clear that during the life of the pater fanMiae 
tbe condition of a son, a daughter, a wife^ and a slave was exactly 
similar, as regard^ the power of the former over these latter, 
.who could not hold any property, being themselves in the 
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category of properir belonging to the paier fainiUaB who there- 
fore, became entitled to their earnings (^ext No. 1). On his 
death, however, a change took place in the condition of the son, 
who became .emancipated and «uijurM, and succeeded to the deceas- 
ed's position as regards his property* But the condition'of the 
women at first, and of the slaves, seems to have remained no- 
changed, there being only a change of masters. 

But the women appear to hate very soon acquired a higher 
status than that of the slaves, so far as regarded their relation 
to the husband's heir, who became their guardian by ceasing to 
be their master. 

As incidents of their status, women could not, according to 
early law, hold any property, and consequently they could not 
become heirs to their relations (Text No. 19), 

Women's property and heritable right tinder the Codes.— 
To the general rule of woman's incapacity to hold property, ex- 
ceptions appear to have been gradually introduced, similar to 
the son's peculium in Roman liftw, according to which a son in 
the power of his father could not acquire property for himself, 
all his acquisitions, like those of a slave, belonged to his father. 

At first six descriptions of property were recognised a» 
woman's property; and these consisted of gifts received by; a 
woman fron) four relations, namely, th^ father^ the mother,, 
the brother, And the husband, as well as of gifts received at the 
time of . marriage, either when the ceremony wap actually per- 
formed before the nuptial fire, or when the bride was taken to her 
father-in-law's house (Text Nos.S and )4). • 

To this list, other items qusdem generis appear to have been 
added, as will appear from a perusal of the above texts t gifts 
from all other relations, and certain other descriptions of property 
are included as falling within the: category 6f woman's peculiar 
property* Upon a consideration of aU the items described as 
StHdhan^ it appears that woman's property under the Codes con- 
sisted only of gifts or grants by her relations; and some of them 
are separately enumerated either to remove some doubt, or to- 
mark the occasions of the gift. 

It would be better to enumerate and explain the different 
items of StrCdhanam mentioned in the Codes: — 

I. Gifts at the time of marriage or yauiakai they are^- 
.. (1) Gifts before the nuptial fire, or at the actual cere- 
mony of marriage. ; ^ 

. . (2) Gifts received; in her. father's or father-in-law's 

/ : house, either before or :a£t^!: the actosl 

ceremony, but at ar time when various Otitic 

rites appurtenant to marriage are performed^ 
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commencing from several days before, and 
continuing several dajs after, the principal 
nuptial ceremony* Adhydv^hanika or gifts iu 
the bridal procession come under it ; some ex- 
plain this term to mean gifts made at the time 
of the Dvir-^amana ceremony. 

(3) jSti{A;a or the bride's price. 

(4) To these must now be added the bridegroom's price. 
Gifts at the time of marriage are the most important, because 

all women get some property at that time. It should be observed 
that what is given before the nuptial fire by the bride's father 
intending to benefit her, is formally given to the bridegroom. It 
should be borne in mind that the bride herself is the subject of 
gift to the bridegroom; and the dress, the ornaments and the 
household furniture, &c., which are intended for her, are all given 
together with her to the bridegroom. Hence Yyfisa ordains (Text 
No. 10) that all these belong to the bride ; and besides, these are 
separately enumerated as Str{dhan under the name of gifts before 
the nuptial fire, 

Sulha or the Bride's price was originally appropriated by the 
bride's father; but Vishnu (Text No. 6) and Devala (Text No, 9) 
enumerate it as SMdhan^ and therefore ' the father or other 
guardian taking it, must hold it as trustee for the bride. 

The bridegroom's price also, which according to a recent 
practice originating in the moral and religious degradation of 
the so-called educated men, is extorted by the bridegroom's party 
from the bride's father, must on similar and stronger grounds of 
equity, be considered to be the bride's Stridharij and the recipient 
must be held to be a trustee for her. 

II. Adhivedanika or the gift which a husband is to make 
to a wife on the occasion of marrying another wife. 

III. Anvddheyaka or ^^gif t subsequent" is a term used in con*, 
tra- distinction to Tautaka or gift at the time of marriage; it 
means and includes all gifts made subsequently to the marriage. 
In the Bengal school the courses of descent of these two descrip- 
tions of Stfidhan are different. 

rV. Vriiii or subsistence or property given for, or allotted 
in lieu of, maintenance, is SMdhan, such as the mother's share on 
partition. 

Y. Ornaments form the kind of SMdhan, which is possessed 
by every woman. These are S^/cJAan when they have been the 
subject of gift to her. There may be family jewels, which any 
woman of the family is allowed to put on on particular occasions, 
bat which may not be given to any one of them ; these cannot be 
regarded as SMdhan. Many Hindus are found to convert all 
19 
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their sayings into gold ornaments worn by themselves or by their 
idres ; these also cannot be regarded as the wife's StrMhan ; for, 
these cannot be presumed to be subject of absolute gift by the 
htisband to the wife ; if that were so, a man might be deprived 
of the savings of his whole life by the death of his wife before 
him. 

YI. Acquisitions made by a woman by the practice of 
a mechanical art, are subject to the control of the husband 
who appears to be entitled to the fruits of the wife^s bodily 
labour. 

YIL So also a present made to a woman by a stranger, t.e., 
by otie who is not a relation, belongs to her husband and cannot 
become her Str^dhan. Hindu law is jealous of women's connec- 
tion with strangers; the present is really made to pleas'e the 
husband by a friend or a subordinate of his, consisting, however, 
of a thing that may be used by a woman only, such as an orna- 
ment or a female dress, and so intended for the wife. 

VIII. Gifts by affectionate kindred or near relations con- 
stituted, as has already been said, the peculiar property of women, 
under the Codes, though there are some vague terms used in 
a few texts, which may be construed to include other descrip- 
tions of property. 

IX. The husband's gifts require special notice. From the 
peculiar character of the relationship, a gift by the husband 
to the wife should not be taken as absolute, so as to extinguish 
completely the husband's right to the thing given. As regards 
even the moveable property given by the husband she cannot deal 
with it according to her pleasure during his life-time, but may 
do so after his death (Text No. 15 — 4) ; and when the subject of 
gift is immoveable property, she has no right to dispose of it 
even after the husband's death. Texts Nos. 5 and 15 (5) . 

The original general rule that women are incompetent to 
inherit, was departed from by the Codes, to a limited extent ; 
and the lawfully wedded wife, the daughter, the mother and the 
paternal grandmother, are declared entitled to inherit the pro- 
perty of males; and certain females are declared heirs to 
SMdhan property. 

According to the Codes, the property inherited by women 
became their Str^dhan; because the very fact of one's becoming 
heir to another's estate, means that the former acquires the 
rights of the deceased over his property, and because there is 
no express text restricting women's heritable right. 

There is, however, one rule relating to SMdhan property 
which may be extended by analogy to the husband's immoveable 
estate inherited by the wife, namely the rule, which restricts the 



Digitized by VjOOQIC 



29t 

wifia^s right over the hasband'sgi/Z of itnoiOFeable property to hier^ > 
may be deemed to restrict by necessary implication her heritable 
rignt over his immoveable estate. 

Bat there is nothing in the Codes to curtail the rights of tiie 
<xther female heirs over property inherited by them either fr<^m 
males or from females. 

Women's nroperty and heritable right nnder Oonunentaries. 
«— A great deal of injustice has been done to women by not keep<- 
ing in view the great distinction between the early law contained 
in the Codes, and its later development by Commentators, regard- 
ing their disabilities and rights. There cannot be any doubt 
tfa^ women were originally disqualified for owning and holding 
proper^, and that under the Codes that disability continued 
as a general rule^ but certain exceptions to it were introduced, 
■and women were declared competent to hold as owner only 
<$ertain specified descriptions of property, the pecaliar character 
^f which was expressed by the technical term Stridhan o^ 
woman's property. On a consideration of the enumeration 
^f SMdhana given by the different Codes, a development of law 
in favour of women is found ; for, while the earlier Codes lay a 
etress on the number six in enumerating StMhan^ the later ones 
either add fresh items, or describe woman's property in a mode 
indicating the enumeration to be only illustrative, and not ex- 
haustive; still the impression left on the mind of the reader on 
A perusal of the passages of the Codes is, that SMdhana or 
woman's property had but a technical and limited meaning. 

But when we come to the Commentaries, we find higher 
rights conferred by them on women who are placed almost on 
a par with men, as regards the capacity to hold property. Stri^ 
dhana or woman's property ceases to have any technical meaning, 
And women may acquire property in the same modes as men 
may do, subject to one or two exceptions. The general rule 
and exception are now reversed; for, under the Commentaries, 
as a general rule, all kinds of property may be Stridhan, while 
the exception relates to a few items that do not come under 
that category. Let us examine what is said by the leading 
<Jommentaries on the present subject 

The Mit4k8har& — which is, as we have already seen, a work 
of paramount authority, and universally respected, says while 
commenting on the Text No. 7 of Tdjnavalkya, — that the term 
StridhatM as used in that text, bears no technical meaning, but 
it signifies *^ woman's property" or property belonging to a 
woman, which is its etymological meaning, (2, 11, 3) ; that the 
term *< or the like " in that text, includes property that may bd 
acquired by a woman, by inheritance, purchase, partition, seizure 
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or^finding, i.e.9 bj the same modes in which a man majr acquire 
property and which are set forth in Ch. 1, Sect. 1/ paras. 8 and: 
13 ; and that Mann and the like also intended to laj down the 
same rule^ the enumeration by them of six-fold SMdhan being 
illustratiye and not intended to be restrictive : — Mit. 2, 1 1, 2 And 4.' 

flere the Commentator changes the law bj the fiction of 
interpretation. He ignores the existence of any disability or 
incapacity in women with respect to the ownership of properly^ 
such as may appear from a perusal of the texts of the Codes^ 
But we have nothing whatever to do with what Mahu and 
Yfijnavalkya really intended to ordain ; what we have to see is, 
what construction has been put on them by the CommentatorB^ 
respected by the different schools : (See ante^ pp. 12 and 15). The 
MitiOcshari is clear and unambiguous that Stridhan has no tech- 
nical meaning, and women may hold property like men, and that 
property inherited by a woman is her Stridhanam ; and according^ 
to the Privy Council (ante, p. 16), the courts are bound to follow 
and act upon it, without stopping to enquire whether this doctrine 
is fairly deducible from the earliest authorities. But on the 
present question, the Privy Council have acted contrary to their 
own direction, as we sball presently see. 

SI^ty^yana'8 text and Mithila School.— The Vivfida-Rainfi- 
kara and the Yivdda-Chint&mani are the principal commentaries^ 
of the Mithila sub-division of the Mitdkshard school. They do 
not enter into any discussion as to the term SMdhana being 
technical or limited in its meaning ; but they seem to accept the 
view propounded by the Mit&kshar&, while they go on citing and ex- 
plaining the diverse texts of the Codes on the subject of 8tr{dhana^ 

The Vivdda-Batn&kara while dealing with Sirldhana cites 
the text of Ndrada (Text No. 5), recognizing the full power of a 
wife over the husband's gifts excepting immoveable property f 
it then cites the first three out of the five slokas of Katy&yana, 
set forth above as Text No. 15, and after making a few com-- 
ments on them concludes by saying that it is established on the 
authority of all the texts cited, that women are independent in 
dealing with property inclusive of immoveables given by the 
affectionate relations, excepting, however, immoveable property 
given by the husband ; it then cites the 'ith. and the 5th slokas 
of Kdtydyana's text No. 15, which have a very important bearing 
on women's right in property given by, or inherited from, their 
husbands. According to the explanation given in the two com- 
mentaries of the Mithila School, the English translation^ of the 
4th sloka is slightly different from what is given above, and 
should be as follows :— - 

(4) **The husband's dayagift (or heritRgeJ a woman majr 
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-<l6ali¥ithaccordmg to her pleasure when the husband is dead; hi^t 

when he is alive, she shall carefully preserve it ; otherwise (^•e., 

/when he has no property) she should remain with his family,^' 

The fifth sloka may also be given here for the sake of conveniens 

in understanding the explanation, 

ifi) " A sonless (widow) keeping unsullied'the'bed of her 
lord, and abiding by her venerable protector, shall, being nioder- 
ate, enjoy until death ; afterwards the heirs shall take." : 

Both the commentators of the Mithilai School admit, that 
iiaving regard to the context, both these texts relate to the: husr 
band's gifts to the wife, and that they lay down that a woman is 
perfectly independent after the husband's death in dealing with 
moveables given by the husband, and as regards immoveable 
property gwen by the husband, she shall enjoy it during her 
life, and afterwards the husband's heirs shall take the same. 

But they maintain that these two slokas must apply also to 
i)he moveables and immoveables inherited by the widow from the 
liusband, because the term Ddya in these texts means both ^heri- 
tage and gift, and these two meanings are equally capable of being 
construed with the other words of the texts, and there is no text 
opposed to such a construction ; and that hence, notwithstanding 
the context shows that these slokas relate to gifts, yet by reason ol 
the two-fold meaning of the term Ddya the j furnish us witt.ft 
rule that may be applied to the husband's inheritance. 

The result is that according to the Mithila School, the wife's 
right to the moveable and immoveable, proper ties inherited fron^ 
the husband is similar to her right to similar properties given by 
the husband ; that is to say, the wife's right to the moveables 
inherited from the husband is absolute^ i.e., Stridhan iii the 
technical sense ; but her right to immoveables is limited, and 
she must have in all cases what is technically called a life-interest 
In such property which will after her death pass to her husband's 
heirs. 

The Vivfida-ChintSmani, however, goes further and says that 
these texts apply also to the husband's immoveable property 
which the -wite inherits not directly from the husband but medi- 
ately throtigh her son who inherited it and died, leaving his mother 
as his heir, — ^in the following passage, — '/ 

mn^m^'^Mi winfwn/^^npftT^ i ^ror uPi^tl mm\ ^wwi^ ^ww 
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The foUowing is a literal translation of this passage :-^ 

'< And thns also in the deceased husband's immoyeable pro- 

Serty devolved bj inheritance on the wife, her independence 
oes not exist in making gift and the like, by reason of the 
-Ikinality of Expectancy. Ottierwise, the Expectancy as to what is 
the rale about it, would remain unsatisfied. Hence also the 
inconsistency of the recital of this text in the chapter t>n 
Saud&yika {Str^han) or ^ OifU from the affeetionaie kindred^ with 
its application (to property inherited from the husband) is re- 
moved, fiecause Expectancy is of greater force than the context. 
Just as in immoveable property given by the husband, there is 
incompetency of women in making gift and the like by reason 
of this text, so also in the husband's immoveable property 
devolved bj^ inheritance on the wife. The (authors of the) Prak&sa 
and the (Yivfida)*Batnfikara are of the same opinion. Thus 
also in the (husband's) immoveable property devolved &y i^nheri- 
ianee on the wife through the eon* Herein also, the Expecta^icy 
exists, and there is not found any express text on the subject." 

In some manuscript copies of the original Sanskrit Yiv&da- 
Chint&moni there is the word ^ before the word ^rnt thus, — 
tW* S^-IT^ iti^mi^^ TO5 ^^n^-** Thus also in the husband's 
immoveable property devolved on the wife by inheritance through 
the son" The meaning, however, is the same, whether there 
be that word or not, since the other words suggest it by necessary 
implication. 

The term Expectancy s^rmTWjn is a technical word meaning 

one of the three requisites of a collection of words constituting 
a Sentence. In tbe Sfihitya-Darpana a well-known treatise on 
Sanskrit Rhetoric, a Sentence is thus defined: — 

^IT^ ^n^-*n Ui^ I* If l5^^pH^i|S 'PfN^- I 

which means, — *'A Sentence is a collection of words possessing 
Compatibility, Expectancy, and Proximity ; " and the following 
is the literal translation of the explanation of this definition given 
by the author himself, — 

'^ Oompatibility means absence of unreasonableness in th^ 
mutual relation of the meanings of the words & if a collection 
of words could be a Sentence without this (Compatibility) then 
even the words-^* He irrigates with fire' would be a Sentence. 
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^^ Expectancy (—interdependence of words) means absence of 
completion of sense (without construing one word with othere^ ; 
and this (absence of complete sense) consistcr in the listener's (or 
reader's) desire (on hearing or reading a word) to know (some- 
thing conveyed by the other words of the collection, if the same 
is a Sentence). If a collection of words without Expectancy could 
have been a Sentence, then a collection of words, such as ^A 
cow, a horse, ^a man, an elephant' would have become a 
Sentence. 

" Proximity is absence of interruption in the knowledge 
(of the words). If there could be a Sentence even when there 
is interruption in knowledge, then there would be a coalescence 
(into one Sentence) of the word ^ Devadatta ' pronounced just 
now, with the word * goes* pronounced the day after. 

'^Since Expectancy and Compatibility are properties, the one 
of the mind of the reader, and the other of things (signified 
by the words), it is by a figure of speech, that they are here 
represented as properties of words." 

We are now in a position to understand the meaning of the 
technical term " Expectancy " and " Equality of Expectancy." 
The word Ddya in the above text suggests to the mind of the 
reader or listener of that text, both its meanings, namely ^* gift," 
and ^' heritage," and his Expectancy or desire to know the con- 
nection of the other words of the text with the word Ddya^ is 
Equal as regards both its meanings, being equally compatible 
with either. 

The fact that these two slokas are found in that part of 
Kfitydyana's Code, where Sauddyika Stridhan is dealt with, does 
not prevent their application to the husband's heritage ; for, accord- 
ing to a well-known rule of interpretation the Expectawy or the 
force of words prevails over the context, or in other words, the 
context cannot control or restrict the meaning conveyed by the 
slokas, in the absence of any text to the contrary : see Jaiminrs 

Mimfinsd, the Topic called ^\mm Vi^Km^'^^y W^^X^H^^kA I 

or. the superiority of a Sentence over the context &c. — 3, 3, 9. 

The Vivdda-Chintdmani maintains that on the same principle, 
these texts apply also to immoveable property which was husband's 
heritage, though the same comes to the wife by inheritance from 
her son on whom it had devolved directly from the husband. 

Hence by reason of the application , of these slokas to the 
husband's immoveable property inherited by a woman from her 
son, the two rules therein laid down must apply, namely (1) her 
power of alienation is restricted, (2) her husbatid's heirs inherit 
tiie same after her death. 
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Thifl peculiar doctrine arisiog from the constrnction of these 
slokas of Efitjiiyans, by the author of the Yivlida-Cbint&mani which 
18 respected as a work of paramount authority in Mithila, was 
brought to the notice of the Sudder Dewani Court of the North- 
West Provinces in the fifties, by the Pundit who was the Hindu law 
officer of that court, and judgment was delivered by that court 
according to the Pundit^s opinion, in which a person's sister's 
son was held heir on the death of his mother, to the estate which 
had devolved on that person from his father, and which on his 
death went to his mother, as his heiress ; the person's sister's 
son as his heir could not be preferred to his agnates, but as heir 
of his father could be so preferred, according to the said con- 
struction of that text of Eatydyana : Thakoorain Saheha v. Mohtm 
Lall, 11 M.LA., 886. 

When this case was heard on appeal by the Privy Council, 
the English translation by P. C. Tagore, of the Yiv&da-Chint&mani 
had been published ; but as the above passage was mistranslated, 
the Pundit's opinion seemed to be contrary to it, and it was not 
explained to their Lordships how the Pundit arrived at that 
conclusion, it was therefore rejected by the Judicial Committee, 
who held that the sister's son was not an heir at all. 

My attention was drawn to this passage of the Yivfida- 
Chintamani in 1893, by the client in the case of Mohun Persad v. 
Kishen Kishore, 21 C. S., 344, who had consulted a Benares Pandit 
and brought an original Sanskrit copy of that work, but it was 
not necessary to refer to it in that case, in which the Strtdhan 
property only was in dispute. 

It should be observed that according to the Mithila school, a 
woman's right is restricted only in the husband's immoveable 
property inherited by her whether from him, or from his and her son. 
But as regards moveable property and the son's self-acquired pro- 
perty inherited by her, the same must become her Str{dhan. Sub- 
ject to the above exception, a woman's right in inherited property 
must be absolute, in the same way as the right of a male heir. 

Accordingly in the first edition of his translation of the 
Vivdda-Chintfimani, the rule Xlllof the Table of Succession given 
by Babu P. C. Tagore was as follows : — " If the mother die after 
inheriting her son's property, such property becomes her Stridhan. 
Hence the heirs of her peculiar property get it." But this was 
contrary to his mistranslation of the above passage ^^S^HTCr 
^^^nrp^sPr < vmi ) ^HWt" into—" If the mother, on the death of 
lier son, get his immoveable property, she cannot make a gift of it 
or dispose of it;"— the correct translation being, — '^Thusaldo in 
the (husband's) immoveable property devolved by inheritance on 
the wife through the soti." 



Digitized by VjOOQ IC 



297 

Owing to the said inconsistencj, the Calcutta High Court 
rejected the said rule XIII and held that immoyeable property 
inherited by a mother from her son goes on her death to the son's 
heirs and not to her heirs : Punehanimd v. LaUhatij 3 W. R., 140. 
This Tiew is supported by the said mistranslation. And it is 
curious that Babu P. C. Tagore in the second Edition of his trans- 
lation changed the rule Xin so as to make it quite contrary to 
what it was in the first Edition. 

But, according to the correct doctrine of the Mithila school, 
if the immoveable property was the son's self -acquired property, 
the same was to descend to the mother's heirs, and if the same was 
inherited from the father, then it was to descend to the father's 
heirs ; but in no case could it descend to the son's heirs. But 
unfortunately the Yiydda-Batn4kara was not then translated, and 
the error in the rendering of the above passage was not' pointed 
out to the court. 

It should specially be noticed that the effect of the correet 
doctrine is to bring in two near and dear relations, namely, the 
son's sister and her son who are the original proprietor's daugh- 
ter and daughter's son, in preference to the comparatively more 
distant agnates. And this is but the ordinary course of develop- 
ment of law according to natural justice, in every system of 
Jurisprudence. 

Eiitytf yana's text and the D^yabluCga.— It should be borne 
in mind that according to the Mitdkshar^ school the widow is 
entitled to inherit only in the exceptional circumstance of the hus- 
band being separate, i.e., when he was neither joint nor re-united 
with any co-heir. The widow's succession therefore must be 
rare, having regard to the fact that the joint family system 
is the normal condition of Hindu society, and it takes place when 
there is no other dear and near relation who may be the object of 
the deceased proprietor's affection along with his wife. Hence 
there is no reason why the widow who has been the partner of 
the deceased during his life, and who is believed to become his 
partner in the next world, should not be absolutely entitled to his 
estate, when the most distant male heir, whose very existence 
might not be known to him, would take an unlimited and 
absolute interest. 

The author of the Ddyabbfiga introduced a complete change 
in the law by recognizing the heritable right of the widow in 
default of male issue, in all cases, i.e. 9 even when the husband 
was joint or re-united with his co-parceners, that is to say, in 
preference to and to the exclusion of, his father, mother, brother^ 
and the like near and dear relations with whom he was associated 
from birth, and lived in harmony during bis whole life. 
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Such a radical change in the law of succession could not 
be acceptable to the people unless the widow's rights were curr 
tailed and limited in the manner adopted by the D&yabhdga. 

The acute founder of the Bengal school conferred higher 
rights on females in one respect, bj curtailing their rights in 
other respects, and thus he improved the condition of women, on 
the principle of give-and-take, in such a manner as to secure the 
approbation of the people of Bengal, for the change inlaw, which 
was suited to their feelings and so became adopt^ bj them. 

Let us now see how the author of the D&yabhdga shows that 
his foregone conclusion is supported by the earliest authorities. 

He cites the five slokas of Edtydyana in different parts of his 
work : the slokas 1—3 are cited in paragraph 21, and sloka 4 in 
paragraph 8, of Section 1 of Chapter iv, in which StrCdhan is ex- 
plained; but the sloka 5 is cited in paragraph 56, Section i. 
Chapter xi, where the widow's succession is discussed, for sup- 
porting his position with respect to the restrictions on the widow's 
power of alienation. 

He maintains that the widow inheriting her husband's estate 
is entitled only to enjoy it with moderation, but not to alienate 
the same by gif t^ sale or mortgage, &c., and in support of this he 
cites E&tydyana's text (sloka 5) as if it related to property inherited 
by a woman from her husband, without any allusion to its 
meaning according to the context, and without feeling any hesi- 
tation or difficulty in relying on a text the primary meaning of 
which is not what he puts upon it. 

We are in a position now to appreciate the great importance 
of the remark made by the Privy Council, namely, that the Courts 
of Justice must not trouble themselves with the question whether 
a doctrine maintained by a school is fairly deducible from the 
earliest authorities. 

The language of this text of K&tyfiyana applies to the widow 
only. But the change of the law of inheritance, introduced by the 
D&yabhdga, was also in favour of the daughter and the daughter's 
son, as well as of t\^e mother and the paternal grandmother. And 
it was felt by the author to be necessary to curtail their rights 
also. 

So he at first extends the operation of his interpretation of 
E&tydyana's text to the daughter (xi, i, 65) and then to th6 
daughter and to the daughter's son, upon the ground that they 
being inferior to the widow with respect to inheritance, the res- 
trictions imposed by that text on the widow's estate should. a /or- 
tictri apply to them also,— Chapter xi. Section ii, paragraph 30. 

And lastly he puts it artfully as an alternative, that the text 
must be understood as applicable to female heirs only, the term 
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widow being merely illustrative; and he thereby implies that it 
does not apply to the daughter's son, xi, i, 31. And this altemftr 
tite is now accepted as the doctrine of the fiengal school. 

Here we have an extension of meaning based on the sex, 
lienoe the. meaning must be that the /amaJe. heirs of t^tnale^ take a 
limited interest, having regard to the context of the Chapter which 
deals with succession to the property of a male. That is to say, it 
•can by no means apply to a female heir of ?l female^ s Stridhan. 

Woman's estate in property inherited from males under 
Dtfyabhtfga. 

1. She has merely the right of enjoyment with moderation, 
D.6«, 11, 1, 56 and 61. So she has not even a life-interest. 

2. If the estate falls short of what is sufficient for her legal 
enjoyment, she may alienate a part or even the whole of it, if 
necessary, — D.B., 11, 1, 62. 

3. Save as aforesaid, her rights in both moveable and 
immoveable property is limited, and she cannot alienate them, 
D.B:, 11, 1, 56. 

4. Her management of the estate is subject to the control of 
the husband's kinsmen who are her legal guardians ; in other 
words, subject to the control of the reversioners, D.B., 11, 1, 64. 

5. She may dispose of the property with the consent of the 
reversioners, D.B., 11, 1, 64. 

6. She is enjoined to maintain, and to make gifts to, poor 
relations of the husband's, D.B., 11, 1, 63. 

7. The reversioners are entitled to the residue of the estate 
and of its accretions, left after her lawful enjoyment, D.B., 11,. 
1,59. 

Stridhana according to D&yabh|[ga.— The Dfiyabhfiga ap- 
pears to follow the Mitdkshar^, and to hold that Stridhana or 
woman's property has no technical meaning. After citing many 
texts describing different kinds of woman's property, the author 
observes that the texts do not intend to exhaustively enumerate 
WQipan's property, but they intend to explain by illustrations the 
nature of woman's property; and then concludes by saying, <^That 
alone is a woman's property, which she has power to give, sell, or 
use, independently of her husband's control," D.B., iv, i, 18., 

And he then goes on to show that the husband's control i& 
confined to the wife's earnings by the practice of a:echanical arts 
and to presents made by strangers. To these two must be added 
the gifts by the husband, especially immoveable property, D.B., 
iv, i, 19-23. 

Vlramitrodaya and Smriti-chandrikit( on EAtvltyana's text.— 
The Yjramitrodaya repeats the view propounded by the Hit&k* 
shard, with respect to SMdhana. ^ 
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This work is regarded by the Privy Council to be a treatise 
d high authority at Benarea and to be properly receiveable as an 
exposition of what may have been left doabtfol by the Mitiikw 
shtLT&f and to be declaratory of the law of the Benares school, — 
Oiridhari Lai Boy v. Bengal Oovemmenij 12 M.I.A., 448=$;10 
W.E., 81. 

The author of this work notices the text of Efity&yana 
(sloka 5), and maintains that it refers to the property assigned to 
the widow of a deceased undivided co-parcener, for maintaining 
herself from its profits, — ^Vir., p. 186. 

He then notices the construction put on it in the D£yabhdga, 
and disapproves of the same. He maintains that the widow as 
heir must necessarily be absolute master of the inherited property, 
and texts like this must be taken to be of moral obligation only, 
such as those with respect to which the doctrine of factwm valet 
is propounded by the author of the Ddyabh^ga. And he con* 
eludes by saying that the utmost that can be said is, that gift and 
the like alienation made by a widow for immoral purposes or 
without any necessity, may be held improper; otherwise, she hns 
full power to dispose of property for religious and other lawful 
purposes, — Vlr., pp. 137-141. 

The Smriti-chandrikd notices the text of Katy&yana, and 
explains it to refer to the widow of a member of a joint undi- 
vided family, who has received from her husband^s surviving 
co-parceners an assignment of landed property for getting her 
maintenance from the income thereof. In fact, the Ylramitro- 
daya has borrowed the explanation of Kfitydyana's text from this 
work which is frequently cited and referred to by it undar the 
name of the Chandrikd. 

Judicial Committee on Elltyltyana's text.— It should be 
observed that heritage means property in which the heir acquires 
cwnerehip by reason of relationship to the late owner ; therefore 
when a woman becomes the heir, she must acquire an absolute 
right to the inherited property, unless there be an inherent 
disability on her part, or there be an express text curtailing her 
rights. 

There would have been an inherent disability, if Stridkana 
had still been held to have a technical meaning, or if the original 
incapacity of women to hold property had been admitted eveii 
now to continue; or in other words, if women could not have 
absolute right in any kind of property, which is not expressly 
enumerated as SMdhana. But the paramount authorities of b<rfih 
the schools hold that women do not, as a general rule, labour 
under any such disability or incapacity, whatever might have been 
their condition in early law. 
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Therefore their rights in inherited property cannot be cur* 
tailed, unless there be an express provision of law to that effects 
And E&tydjana's text (sloka 5) is the only passage of law by which 
the women's rights are curtailed according to the D&yabhfiga and 
to the commentaries of the Mithila School. 

Kdty&yana's complete Code is not extant. It is, however^ 
admitted by the writers of the Mithila School, that the text of 
Kfityayana relates actually to the immoveable property given hj 
the husband. 

So there is really no authority in Hindu Law, against the 
doctrine maintained by the Mit&kshard, that property inherited 
by a woman becomes her Stridhana. 

But the Privy Council held this doctrine to be erroneous by 
reason of its being in conflict with the text of Kdtydyana who is 
recognised by the Mit^kshar^ as a lawgiver ^-StijTra pp. 2 & 3— 
though the text is not cited in the Mit&ksharfi ; Bhagwandeen v. 
Myna Bat, 11 JSILA., 487=9 W.R., P.C, 23. The Lords of the 
Judicial Committee were betrayed into this position by assuming 
the interpretation put on it by the Ddyabh&ga to be its only real 
meaning. And herein their Lordships departed from their own 
view of the duty of an European judge in dealing with Hindu 
law,— «wyra, p. 23. 

What really happened was that the D&yabh&ga rule had been 
erroi^eously applied to some small cases governed by the Benares 
school; and when at last the question arose in a big case going. 
up to. the Privy Council, the view already acted on in the pre- 
vious cases and seeming to be sanctioned by usage, was main- 
tained intact, as the materials necessary for arriving at the correct 
view of the law were not placed before their Lordships. 

And their Lordships have proceeded further: not only tbe^ 
rule extracted by the author of the Ddyabh^ga from his peculiar 
• interpretation of Kdty&yana's text^ but also his extension of that 
rule to cases not covered by the language of that text, have been 
applied by the Privy Council to cases governed by the Benares 
school. Accordingly the daughter has been held to take the 
widow's estate in her father's property {Chotay Lai v. Chunnoo Lai 
4 C.S., 744) ; and the same rule has been applied by the Calcutta 
High Court to the mother's inheritance^— /ttU68t4;ar v, UggaVr 
9 C.S., 725. 

Thus the females governed by the Benares school have been 
subjected to the restrictions and limitations of the Bengal school,, 
while the privilege enjoyed by the Bengal females, of inheritinp^ 
from their male relations even when these were joint or re-united, 
could not be granted to them. They have been deprived of their 
substantial rights without any compensation whatever. 
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It should be remarked here, that the text of Kitjfijana lays 
4own two continaing conditions for the enjojment by the widow^ 
of her husband's estate, namely, (1) chastity and (2) residence 
with the husband's relations. It has, however, been held that 
these are not to be taken as conditions subsequent; inasmuch, 
AS the author of the D&yabhfigi has not himself drawn any such 
xsonclusion from that teztr Hence it has been held in CoaHnoA 
Bysatk^s. case that the widow inheriting her husband's estate is 
not bound to live with her husband's kinsmen; and in the Tin- 
<;ha8tity case, that subsequent unchastity will not divest. 

Privy Oouncil on Sfridhana.—ln the. case of Brij Indar 
Bahadur Sing v. Banee Janki Koer, 5 LA., 1, the Judicial Com- 
mittee, took into their consideration all the passages of the Mitik- 
ehar& and the D^yabhiga, in which the character of StrWiana 
is discussed, and came to the only conclusion that may properly 
be deduced from them, namely, that StHdhana has no technical 
or restricted meaning ; and their Lordships laid special stress on 
the conclusion arrived at by Jlmdtavfihana, namely, ^^ That alone 
is {Strfdhana) her peculiar property, which she has power to give, 
Bell, or use, independently of her husband's control." The words 
<^her pecidiar property" in this passage are misleading, the 
correct rendering should be, *' That alone is woman^t property ^ 
which &c. ; " so there is no peculiarity about woman's property. 

The facts of this case were as follows :— A Taluk in Oudh, 
in possession of a Hindu widow to whom it had descended as 
the heir of her husband, was confiscated by the Government, 
iind was subsequently granted to her by a Sunnud^ with right of 
alienation, and with right of succession to her heirs. 

The TalvJc was held by the Privy Oouncil to have become 
^he SMdhana of the widow, by the grant to her, and to pass on 
her death, to her heirs and not to her husband's heirs. The 
arrant was made by a stranger, to a Hindu lady, and therefore - 
if made during her husband's lifetime, it is doubtful whether 
it could become her Stridhana. But as it was made to a widow, 
there was nothing to prevent it from being her SMdhana. If 
JStridhana had been technical and restricted in its meaning, and 
if nothing could have been Stridhana unless expressly ordained 
to be so, then it could not have been held that the Taluk had 
become the grantee's Stridhana. See Bachha Jha v. Jugmohan Jha, 
12 C. S., 848. 

The principle enunciated in this case represents the true 
view of Hindu law, though it is in conflict with the opinion 
expressed by the Privy Council in some earlier cases, — Mt. 
Thakur Deyhee v. Bai Baluk Bam, 11 M.LA., 139^10 W.B. 
P-C.,S. . 
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Caise liaw on Stridhaha and inherited property.— It should 
be noticed that, — 

(1) According to the Bengal school a woman inheriting 
the estate of a male^ has* a limited interest or what is called 
the widow's estate in both moveable and immoveable property: 

(2) That this Bengal doctrine has been (though improperly) 
extended to cases governed by the Benares school : and 

(3) That according to the Mithila school the widow inheriting 
her husband's estate, either directly from him, or mediately 
through her son, takes an absolute estate in the moveables, and 
a life-interest in the immoveables in all cases ; for her interest 
in such property is the same as in property given by the husband. 

She is therefore competent in Mithila, to alienate the move* 
ables according to her pleasure, Doorga v. Pooran, 6 W.R., 141, 
Birajan v. Luchmiy 10 O.8., 392 ; 11 M.I.A., 487. 

The moveable property becomes her Strtdhany and must there- 
fore pasff to her heirs on her death. 

The widow is likewise absolutely entitled to the proceeds of 
the immoveables : for, her interest therein is the same as in im- 
moveable property given by the husband. 

Hence the savings of the income of the inherited immoveable 
property, as well as any immoveable property purchased there- 
with, must be her Strfdhana, and pass on her death to her heirs, 
and not to her husband's heirs. This great distinction between 
the Bengal school and the Mithila school should be kept in 
view. 

The question of succession to the moveables and the savings, 
^c, under the Mithila law, is an open one, and has not yet been 
decided,— 2 M.LA., 181 (251). 

It should be observed that the daughter takes an absolute 
-estate in property inherited from her father, according to the 
Mithila school ; and so also the mother as regards the son's 
«elf-acquired property. But owing to the mistranslation of the 
•exposition of Kfitydyana's text, as given in the Yivdda-Chintdmani^ 
the Mithila law has been misunderstood, and the Bengal doctrine 
applied to Mithila* cases : 3 W.B., 140. 

In Bombay the Mithila rule seems to be followed to some 
extent, subject, however, to an extension in consequence of all the 
£apifidd females being recognised as heirs. 

There the widow, the mother and the like relations, liecoming 
members of the family by marriage, are held to take a limited 
interest. 

While the daughter, the sister, the brother's daughter and 
the like, who are born in the family, are held to take the estate 
absolutely. 
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In Bombay the widow and the like appear to have an abso- 
late power of disposal over the moveables ; but jet it has been 
held that the moveables must pass^ on the widow's death, to her 
husband's heirs, 16 B.S., 229 and 233. 

In Madras also it has recently been held that the widow'a 
power over the moveables is not larger than over immoveables, 
8 M.S., 290 and 305. 

The perusal of most of the Mitdkshar^ cases will show that 
the Bengal doctrine has been permitted to make considerable 
inroad on theMit^shard schools ; the judges' attention was not 
attracted by the great distinction between the two schools a& 
regards the inheritance of women. And the learned judges appear 
to labour under the misconception that Stridhana is even now 
technical and limited in meaning. 

iSeWd/ianainheritedby woman.— The BengalHigh Court haa 
gone further and held that even StHdhand inherited by female heirs, 
does not become the latter's Si/ridhana^b C.S., 222; 17 C.S., 911^ 

The only authority on which this view is based is the opinion 
expressed by Srlkrishna in his Ddyakrama-Sangraha, namely, that 
inherited property does not become Stridhana. There is no autho- 
rity in support of this broad position, and there is no reason why 
this vrriter should be raised to the position of a lawgiver. . ThiH 
writer was neither a judge nor a lawyer but a mere Sanskritisi> 
without la,w, who appears to have lived in the beginning of the 
seventeenth century. He is not regarded by the people of Bengal 
ais any authority. He has, however, been thrust into prominence 
by the adventitious circumstance of his work being translated 
into English. 

Ask any Bengali as to the law by which he is governed, and 
the answer you will invariably receive is, that he is.governed by the 
D&yabh&ga; nobody will name Srikrishnaor Daya-krama-sangraha. 

Now, not only there is nothing in the Ddyabhdga in support 
of the above view ; on the contrary, a perusal of the chapter 
IV of the D&yabhaga wherein Stridhana and its devolution are 
discussed, will convince the reader that the daughters take the 
same interest in their mother's Stridhan as sons. 

Because, it is a peculiar doctrine of the founder of the Ben- 
gal school, that sons and daughters equally inherit their mother's 
noU'Jautaka Stridhan ; and in arguing out this position, he 
refers to* the well-known maxim that *< Equality is the rule where 
110 distinction is expressed," — D. B., iv, ii, 1-8. It is difficult to un- 
derstand, how in the face of what the founder maintains, namelyr 
that the heritable right of the son and the daughter is equal, can 
it be contended that they take different estates. This would be 
over-ruling Jlmdtav&hana by Srikrishna. 
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Besides in nine hundred and ninetj-niue cases oufc of every 
thousand, Strtdhan consists of moveables only ; and :tbe heir male 
or female takes it absolutely according to the popular belief 
and usage. That the female heir takes only a limited interest, 
and is not absolutely entitled, is an idea which. is not known 
to the people,, nor even to the persons likely to become rever- 
sioners. If that were the law, how is it that there is no provision 
made for the protection of the future interest of reversioners 9 

In the case of property inherited from males there is such 
a provision ; for, the widow is directed to reside with the. persona 
likely to be reversioners, and to manage the estate subject to their 
control,— D.B., 11, 1, 56-64. 

It should be noticed in this connection, that there is no 
commentator of the Mitaksbarfi school maintaining the view pi*o- 
pounded by Srikrishna. Hence that doctrine. cannot be extended 
to cases governed by the Mitdkshard. Accordingly the Allahabad 
and the Bombay High Courts have recently held that a woman's 
S^r/iA^an inherited by a female becomes the latter's Stridhant 
Devi V. Sfceo, 22 A.S., 358 and Gandhi v. Bai, 24 B.S., 192. 

Mother's share. — It has already been shown that the mother 
is entitled to a share on partition. And it has been held that a 
purchaser from a son takes, subject to the mother's right, and 
stands in his vendor's shoes; at a partition by him the mother 
is entitled to a share : Amrita v. Manick^ 4 W.N., 764. It has 
also been held that she has an inchoate or ^ua^-con tin gent right 
to a share, on a suit for partition being instituted by a son, and 
a purchaser after the suit is affected by lis pendens : Jogendra y. 
Pulkumari, 27 C.S., 77, 

The share to which the mother in both the schools, and the 
stepmother under the Mit&kshard, are entitled to. get on a parti« 
tion of the property by the sons, is intended to become their 
SiHdhana or absolute property. That it is Strulhana according to 
the Mitakshard is beyond all doubt. Because the Mit&kshara 
says that on the mother's death, this share devolves on her 
daughters, and in default of the daughters, on her sons. 

Besides there are two strong reasons for considering this 
share to be the recipient's SMdhana : (1) if the mother has got 
Stridhana from the husband or the father-in-law, then so much 
only is to be allotted to her, as together with what has been so 
received, would be equal to the share of a son ; hence when a 
share is so constituted, her right to its different component parts 
ought to be the same ; (2) when on a partition shares are allotted to 
different persons, the right of each to his or her share must 
jprin^it facie be of the same character, in the absence of any ex*- 
press distinction ; hence the right of the mother to her share must 

20 
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be of tlie same character aathat of ason to his share^ since no 
distinction is anywhere ezpitessed* These arguments apply to the 
Bengal school as well. 

Bat as a great deal of misconception prevails about the 
character of Stridhana^ it has been held that this does not become 
Siridhaxia according to the Bengal school {ante, p* 215) ; and 
there is an ohUur dictum to the same effect, with respect to cases 
governed by the Mit&kshard school (an^, p. 184). But the correct 
view has recently been adopted by the Allahabad High Court : 
24 A.S„ 67 and 82. 

It is taken for granted that this share is given for the pur^ 
pose of maintenance only ; if that were the object, why should 
a share be given at all, when the property is very large, and how 
again the share can be sufficient for maintenance, when the pro- 
)^rty is very small 9 Hence the assumption is groundless and 
unsupported by authority or reason. 

. . Contemplate the condition of a Hindu mother when her sons 
separate from each other during her life, and there is a general 
disruption of the family.. How is she to live if all the sons 
separate from her? Is the Pardanashin lady to live alone under 
the zenana system in solitary confinement? That might have 
been her lot, but for the share allotted to her by the Hindu law, 
and intended by it to be her absolute property. If not for her 
sake, at least for the sake of her property, some one of her sons 
or some other relation of hers, would consent to live with her. 
Ajid this is the real reason why a share is assigned to her, instead 
of maintenance only. It is also intended to act as a deterrent 
on sons, for dissuading them from violating the religious injunc- 
tion which requires brothers to live together so long as the 
parents are alive. 

Thus we see that the Hindu females have beep deprived of 
many rights, by reason of the materials in their favour not being 
properly placed before the Courts. The Pardanashin ladies 
could not personally look after their own cases, and thus they 
were in a. disadvantageous position in the unequal contests with 
their male adversaries, and so there is no wonder that they have 
been improperly cast even in: British Indian Courts, the European 
Judges wherepf cannot but be naturally disposed to protect their 
rights. 

Let us now proceed to discuss the widow's estate and itd 
incidents. 

Widow's eMate. 

.;; AnomaloaB.— The nature of the widow's estate under the 
I)^yabh4ga hfts already, been mentioned (^upra^p. .260)^ Bui 
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the Courts of Justice felt considerable difficulty in driving full 
effect to all its iuetdents ; and so the law on the 4subject Ims been 
altered to some extent in favour of the widow. ^ 
..'.: (I) The widow is required to enjoy with moderation : she is 
on joined to lead ii life of austerity, and is forbidden to wear deli*^ 
cate apparel or to eat rich food. Compliance with this require-^ 
ment was considered difficult to enforce, and so it has been 
held that the widow may, if she chooses, spend the whole income 
arising out of her husband's estate, and she is not bound to save 
a single farthing. .; . 

(2) But if ^lie does not spend the whole income, but saves 
and accumulates any portion, and invests these in the purchase of 
property, and dies without making a valid disposition, the same 
shall pass to her husband's heirs who are entitled to everything 
that has not actually been enjoyed or consumed by her. 

(3) Although the widow has not even a life*interest when 
the property is large, still as a corollary x>i the position that 
she is not bound to be moderate as regards the expenditure of 
the income, it has been held that even without any necessity 
the widow may sell her husband's estate so as to pass to the 
▼endee an interest in it for heir life. 

(4) The restriction imposed on the widow that in her 
management of the estate, she shall be subject to the control of 
her husband's kinsmen, has been set aside, perhaps on the 
ground ^of its being a moral injunction only, the estate being 
completely vested in her, and no part of it being vested in the 
husbands's next heir during her life. But it has been overlooked 
that this was intended for the protection of their future interest. 

(5) But yet a partial effect has been given to the said re- 
striction, by holding that the widow can, with the consent of the 
husband's next male heir for the time being, transfer without any 
legal necessity, any property appertaining to her husband's estate, 
so as to give an absolute, title to the transferee even against the 
actual reversioner who may be a different person. 

(6) When the property is small, and not sufficient for her 
lawful expenses, she may sell the whole of it, so that the widow's 
interest varies from an absolute estate when it is ^mall, to less 
than a life-interest when it is very large, although slie is permit- 
ted, if she chooses, to convert it into a life-interest in the latter 
<5ase. 

(7) Although the widow's estate in both moveable and 
immoveable property, is a limited one, yet the only mode of preserv- 
ing the future interest of the husband^s heirs, provided by Hindu 
law, namely, the control of the husband's kinsmen over her 
management of the estate, is not ordinarily given effect to. 
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Thus the Hindu widow's estate has become an anomalous 
and peculiar one. It is thus described by the Privy Council in 
the Unchastity case, 5 C.S., 776 :-— 

^^ According to the Hindu law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 
succeeds by inheritance or survivorship — as to which see the 
Shiviiganga case— does not take a mere life-estate in the property t 
The whole estate is for the time vested in her absolutely for some 
purposes, though in some respects for only a qualified interests 
Her estate is an anomalous one, and has been compared to that 
of a tenant-in-taiU It would perhaps be more correct to say 
that she holds an estate of inheritance to herself and the heirs 
of her husband. But whatever her estate is, it is clear that, 
until the termination of it, it is impossible to say who are the 
persons who will be entitled to succeed as heirs to her husband. 
The succession does not open to the heirs of the husband until the 
termination of the widow's estate. Upon the termination of 
that estate the property descends to those who would have been 
the heirs of the husband if he had lived up to and died at the 
moment of her death.'' 

This anomalous widow*8 estate is what is taken by the female 
heirs in the estate of males according to the Bengal School. But 
that is not the view of the Mit^kshar& School, although the 
Bengal doctrine has improperly been extended to cases governed 
by the Benares School, and also by the Southern Schools to some 
extent. ' : 

It may be noticed in this connection, that according to the 
Mitdksharfi, the heirs to the StrMhana of a woman married in 
the approved forms, and dying without leaving any heir of her 
body, are the same persons who are her husband's heirs and they 
take in the same order. So the succession of the husband's heirs 
to his estate inherited by his widow after her death might have 
contributed to the false view that such property is not her Strulhan, 
although they succeeded as her and not as the hvsband*8 heirs. 

As regards the Mithila School, its peculiar doctrines have not 
been overlooked ; and accordingly the widow^s estate there, is such 
as has already been pointed out, (p. 292) and difEers materially 
from what is technically called the widow^s estate. 

Lapse of widow's estate. — ^It should be observed that the 
widow inherits her husband's estate, in the character of being the 
surviving half of the husband; all wives are not entitled to 
inherit (D.B. 11, 1, 48), those only who are Patnisy t.6., who are 
lawfully wedded, and with whom the connection is religious and 
permanent so as to subsist even in the next world, are recognised 
as heirs. When therefore the widow gives up this character 
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and connection by re-marriage, her right to the deceased husband's 
estate cemeQy—Matangini v. Bam, 19 C.S*, 289; Act XV of 
1856, Section 2. Mere unchastity has not the effect of putting 
an end to the connection. 

When a widow adopts a son in the exercise of a power of 
adoption which may be deemed constructive pregnancy in such a 
case, then also her interest in her husband's estate ceases* 

Two or more widows or other female heirs.— There seems to 
be some misconception about the nature of the estate taken by 
two or more female heirs in property jointly inherited by them. 

According to. the Bengal School, two or more persons 
succeeding together take as tenauts-in-common, and not as 
joint-tenants in any case. 

Accordins: to the Mitakshara School also, two or more persons 
jointly inheriting property by the rule of inheritance, and not by 
birth, take it as tenants-in-eommon, to which survivorship does 
not apply. 

The Mit&kshard has expressly laid down that two or more 
co-widows jointly inheriting their husband's estate shall take the 
same by dividing it, — in the following passage accidently omitted 
by Colebrooke in his translation of the work: — 

which means, — "The singular number (of the term lawfully 
wedded wife in the text of Ydjnavalkya on succession, Text No. I 
supra^ p. 191) has been used to imply the class, hence if there be 
more wives than one, whether of the same caste or of different 
castes, they shall take the property dividing the same according 
to their shares." 

This is in conformity with the Mitdkshard doctrine that the 
inherited property is the StrMhan of the female heirs. 

Partition is an incident of joint heritage ; in {B,Qty partition 
of Jieritage is the name given by Hindu lawyers, to the law of 
inheritance. 

Partition by two or more joint female heirs is expressly laid 
down by the commentators* 

It is no doubt true, that when the female heirs take the 
Hindu widow's estate, the share which may, on partition, be 
allotted to any one of them, will, on lier death during the life- 
time of the others, pass to the latter as being the then next taker 
or reversionary heir of the last male owner. 

But this devolution is mistaken for passing by survivorship; 
and consequently the tenancy of the female heirs is deemed to 
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be. an inseparable joint^enancy in tUose cases in which they take 
the widow's Astc^tis according; to the D&yabhdga. - 

. And as (t consequence of this doctrine, an opinion haa been 
expriassed that although the joint female, heirs mfiy come to an 
arraiigeuient whereby they may separately hold and possess 
portions: of the property in proportion to their shares, for con- 
venience, of enjoy menty yet there cannot be between them a legal 
partition or division oftitle, so as to defeat their survi?Qjrship; 
14 M,L A., 487. Hence, although there cannot be an absolute 
partition, yet an order for separate possession may be made, 
when that is the only likely means to secure peaceful enjoyment, 
Gajapathi v« Oajapaihi 1 M.S., 290^4 LA., 212. 

In the cnse of Amritalal v. Bajanikav>tay 2 I. A., 118, the same 
principle has been asserted though it was a case governed by the 
Dayabhfiga^ one of the fundamental doctrines of which is, that 
co-heirs cannot but take as tanants-in^common. 

The facts of this case were as follows: — ^Two, married 
daughters jointly inherited their father's property, then one of 
them became widowed and she was also sonless, subsequently 
the other died. Thequestion was whether the surviving daughter 
who was a childless widow, could take her deceased sister's share' 
i)i the father's estate. It was held that she could. And this 
conclusion wtls based on the principle of joint-tenancy and 
survivorship. 

But the conclusion may without involving the above principle, 
be justified on the ground that the question whether the Sur- 
viving daughter was competent to become the heir to her father 
was deterinined when tlie succession opened to her at firsfc, and 
the character of heirship having been oh6e impressed on her, it 
could not be taken away by any subsequent event, and therefore 
she as her father's heir could not be prevented from taking her 
sister^s share, any more than be divested of her own share. 

Nor does the principle of Survivorship seem to be equitable 
in all cases. Take for instance a case in which a man dies 
leaving two maiden daughters and one maiTied daughter having 
sons; the maiden daughters inherit to the exclusion of the mar- 
ried one, then one of them is married and subsequently becomes 
a widow without sons, and afterwards the other maiden daughter 
dies leaving the two sisters, one of whom is a childless widow, and 
the other having sons. According to survivorship the former 
alone would take the deceased sister's share, but according to the 
rule of inheritance both would take it : and the latter alternative 
appears to be acceptable for several good reasons. 
' ' Another consequence which is sought to be deduced from the 
doctrine of co- widows' inseparable joint-tenancy, is the incapacity 
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of eitber b> alienate Ii^r share witboufcvtbe consent of the other, 
fKaihaper4m(d> Y, Venkabai 2 M. &,, 194). A bompalsorj sale in 
execution of a decree personally against one of the eo-widow s, cf 
her share*' ho^e?er, has been held valid during her life, ^nyaptitri 
V. iltomeiu, 11 M,S., 804 

A co-widow^s power of alienation over her undivided interest 
in a particular property appertaining to her husband's estatd, 
came to be considered by a Full Bench of the Calcutta Hi^h 
Court in the cB.%e of. Janakinath Mukhopadhya v, Mothuranath 
Mukhopadhya, 9 C.S., 580, and it has been held that the pur- 
chaser is entitled to enforce a partition as a.gainst the othe|r 
widow, which should be carried, out in such a way as not to be 
detrimental torthe future interests of tiie reversioners. The ten- 
ui*e of iso^heirship was held to be the same between the female 
co-heirs as between male heirs. 

In the case of SriMajapati v. JUaAaram, 16 M.S» lsl9 LA.; 
184, governed by the Mitikshard, it has been held by the. Privy 
Council that a mortgas^e by one of two co-widows, of part of th^ 
husband's estate jointly inherited by thetn>.is^ndt binding on the 
estate in the possession of the surviving widojw after the death 
of the mortgagor, inasmuch as .the mortgage/ w^t not so framed 
as to bind the same. And an opinion is ^also expressed that such 
a mortgage even, for legal necessity, will not be binding on the 
estate, so as to affect the interest of the surviving widow.. . > 

Equity appears to require that a female co-heir should be held 
to have the same rights over her share, as if she had been the sole 
heir, and her share the only property ,^ of the last full owner, and 
that the succession of the surviving co-heir to her share does not 
differ in any respect from the succession of a remoter female heir 
such as that of the daughter or the mother, after the widow and 
the like. 

Alienation. 

The entire estate is vested in the widow; she is competent 
to deal with ;the same as , a prudent owner would 4o/ A lease 
granted by her is not ipso facto void but only voidable; 21 
B.S„ 749. She may work mines and quarries and fell timber^ 
unless her acts amount to destruction of property : 22 M.S.^ 126; 
One of two widows may give up her right of survivorship. to tire 
share allotted to the other on a partition between thetu : 22 M^S., 

625,' ' . ; .> ■'.. •■' - '■:'.•/ 

Ji widow may sell her lifcfinterest without any legal necea^ 
sity, and she is competent to transfer, with the consent of the 
presumptive revelrsion^> her htisband's' estate,, either: in whole oy 
in part, without any cause justifying Uie transfei*. • : ' 
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The widow alone is also competent to absolately alienate the 
property for certain religions purposes and for necessity. These 
lure as follows : — 

: 1. Payment of the husband's debts; it being conducive to 
his spiritual benefit^ she is justified in alienating for the purpose 
of paying even debts barred by limitation ; Udaiv. Ashu, 21 C.S. 
490. 

2. The performance of his ezequial rite as well as that of 
ids mother and the like,i-5 B.S. 450; 22 B.S. 818. 

3. Beligious purposes, especially pilgrimage to Gya tor 
performing his Sraddha there; Collector v. Oavaly^ 8 M.I.A., 
629 (550) s 2 W.B., 59 ; 20 W.B., 287. The bond fide lender is not 
affected by subsequent non-application of the money to the pur- 
pose for which it is taken: 2 C.L.B., 474; 21 C.S., 190. Only 
a small portion of the property may be alienated for a pious 
purpose of her own,— fiawi v. Ram^ 22 C.S., 506. 

4. Maintenance of herself and of those who are entitled 
to it out of the estate, such as his mother, paternal grandmother, 
maiden sister and daughter, and the like. 

5* Marriage of his maiden sister, daughter, son's daughter, 
grandson's daughter and the like; the marriage of relations such 
as tliese is conducive to the husband's spiritual benefit t see texts 
'Nos. 12 and 14-16 in Chapter on Marriage, pp. 53 and 54, and 
6C.S., 36; 16 W.B., 52: gift to a son-in-law on the occasion of 
the daughter's marriage, of a portion of property, reasonable in 
extent, is held valid : EavM v Vmgidu. 22 M.S., 113. 

A daughter inheriting her father's estate is competent to 
alienate the same for the purpose of raising money to meet the 
•expenses of her daughter's marriage, when her husband is not 
possessed of sufficient means to do so: Rustam v Moti 18 
A.S.,474. 

6. Preservation of the estate by payment of Government 
Eevenue and the like. And 

7. Costs of any litigation respecting the estate, such as are 
incurred for defending her title to it, 12 C. S«, 52 ; or defending 
herself in a criminal case with respect to a Kabuliyat taken 
from a tenant in the course of management of the estate by herself 
and co-sharers^ but charged by the tenant to be a forgery ; Nohin 
V Kherode, 6 W.N.. 648. 

t. There is a distinction between a mortgage and a sale; for 
while the exact amount actually necessary may be borrowed; there 
may not be any property the value of which is equal to the 
amount necessary to be raised, so that a sale often covers 
property of larger value, and is valid if the difference be not dispro- 
portionate, — JDtiZfoe^ V. SreedAief^ IS W.E., 457* 
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Th^ reversioner cannot recover the property sold for legal 
necessity, even by offering to pay to the purchaser the amount 
l^isedy 9 W.R., 284; 4 W.N», cciv. But in a case of excessive 
sale, he can set it aside by paying the amount which the widow 
was entitled to raise, — Phool y. Bughoo^ 9 W.R., 108; Mw^ee v. 
Oopaul^ 20 W.R., 187; Sh/umsood v. Shewukram^ 2 LA., 7=22 
W.R., 409 ; SadaeUv v. Dhahubaif 5. B.S*, 450. 

A lender or a purchaser dealing with a Hindu widow, is, like 
one dealing with a manager, bound to enquire into the necessities 
for the loan or the sale, ante p. 165. The onus lies on him 
to prove justifying necessity, — B. Eameswar v. Run Bahadur^ 8 
LA., 8 = 6 O.S., 843. But her case differs from that of the 
manager or head of an undivided family who manages an ancest- 
ral trade and hns a certain power to pledge for the requirements 
of the business : restriction on her power of alienation is not 
relaxed on account of the trade, the validity of the charge must 
be proved. Absence of necessity need not be pleaded : 25 LA., 
183=21 A.S., 71. 

Besides, a person dealing with a Purdanashin lady, must take 
care to see that the transaction is honest and bond fide, that the 
deed, and th^ power (should there be one), were fully explained to, 
and understood by her before execution, and that she had dis- 
interested and independent advice, and was free from undue 
influence,— Tacoordeew v. Nawah, 1 LA., 192 = 21 W.R., 340, 
Sudiaht v. Mt. Sheobarat, 8 LA., 39 = 7 C.S., 245, Wajid v. Raja, 
Bwaz, 18 LA., 144=18 G.S., 545. 

Accordingly, where a widow borrowed on mortgage, under 
necessity, the stipulated interest which was found to be exorbi- 
tant and unreasonable, was reduced, Hurronath v. Rundhir, 18 
LA., 1 = 18 C.S., 311. 

Accumulations and Acquisitions. 

According to the Dayabhaya, the widow is to live a life of 
austerity, she must not partake of rich food or wear delicate ap- 
parel, and enjoy, with moderation the husband's estate inherited 
by her; it follows therefore by necessary implication that she 
must accumulate the surplus income for the benefit of the hus- 
band's next heirs. But our Courts felt a difficulty in determining 
what is intended by moderate enjoyment as there is no restriction 
on her liberty to expend for religious and charitable purposes the 
whole of the balance of the income left after her moderate 
personal enjoyment. So they left it to the discretion of 
the widow herself; and accordingly it was held that when 
the estate is large and! the income thereof is more than 
xisufficient for meeting all the legal expenses, the widow is at 
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perfect liberty to dispose of the surplus income in any wsi,y she 
pleases; sbejs not l^und to save. But if she sayes and uiakes 
no attempt. to dispose of the. sanqgs.or accumulations in her 
life-time, they will fdlow the estate and go to her husband's heircu 

As regards her coiqpetency during her life to deal.witl^ 
accuipulationsy a difficulty has arisen in consequence of the coii-% 
flict between the original view of the widow's restricted right. of 
enjoyment, according to which she was considered incompetent 
to alienate without legal necessity what had already been accu^ 
mulated by her moderate enjoyinent of the income, and the modem 
view of the widow's power of alienating even the whole of the 
the husband's estate, such alienation being valid and operative 
during her life, ev«'ii when made without any legal necessity. 
Hence hfts arisen a distinction between an accumulation amounts 
ing to an accretion to the estate, and an accumulation being 
simply income lield in suspense for expenditure : 25 W.B., S35w 
It is difficult to fix the line which distinguishes accretions to the 
husband's estate from income held in suspense in the widow'i^ 
hands, as to which she has not determined whether or not she 
will spend it. )f the widow acquires immoveable property with 
the savings of the surplus income, and makes in no way any, dis-« 
tinction between the original estate and the acquisitions, and 
treats such after-purchases ap accretions to the original estate,^ 
^he will he afterwards precluded from alienating the acquisitiona 
except for legal necessity. In the cases of Isri Dutt Ko&r (10 
C.S. 324) and Sheolochan Sing (14 C.S. 387) the rule laid 
down by the Privy Council is, that when a widow not spending 
the income of her husband's estate, acquires immoveable, property 
with her savings, and makes no distinction between the original 
estate and the after*^purchases, the primd facie presumption is 
that it has been her intention to keep the estate one and entire, 
and that the after-purchases are an increment to the original 
estate. In both these cases the widow attempted to alienate both 
descriptions of property by one transaction, and had not pre- 
viously dealt with the after-purehaises in any way. 

So the original view is now confined to tlie acquisition of 
immoveable property when there is nothing to show her intention 
to keep it separate. 

The Bengal doctrine is not applicable to cases under the 
Mitbila School, where the widow is entitled to a life^nterest in. 
immoveable property. 

Waste. 

If the widow commits any waste in respect of her husband'^ 
estate, she may be restrained by the presumptive reversionary 
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heir by a suit. But tbe principles which are applied in Courts 6f 
Bquity in England for securing in the public funds any property^ 
to which one ^person is entiitled m possei^sioh^ and Another U 
entitled in remainder, are not applicable to the property in posses-^ 
sion of a Hindu widow .: in order to induce the Court to* interfere, 
it is necessary to show that there is dangehr to the property from 
the mode in which the widow is dealing with it : (6 Moore, 433)^ 
And when she alienates any property belonging to her husband 
ih excesses her power, the then next heir of the husbahd, may^ 
during her life bring a suit for a declaration that the alienation, 
either in whole or in part, is invalid: after her life. 

Thus the re versioner'a interest (is not so fully protected, as 
it is under the provision teade by the DfiyabliSga for the control 
by the husband's kinsmen over the widow's .management. 

Judiciai Proceedings. 

It has already been said that the widow represents the whole 
estate of her husband, which is entirely vested in her, no one 
else having any present interest in the estate before the terniina- 
tion of her interest. It is only after the termination of her 
estate that tbe actual reversioner or the next heir can be ascer- 
tained. To a suit respecting the husband's estate she alone is 
entitled to be a party as representing the estate ; a^nd a decree- 
fairly and properly obtained against her will bind the reversioners. 
The following observation of tbe Privy Council in the Shivaganga 
case lays down the inile on the subject ; — " The same principle 
which has prevailed in the Courts :of this country as to tenants^ 
in-tail representing the inheritance, would seem to apply to the 
case of a Hindu widow ; and it is obvious that there would be 
tbe greatest possible inconvenience in holding that the succeeding 
heirs were not bound by a deci-ee fairly and properly obtained 
against the widow.'' See also the case oi Protahnarayan Sin0 
(II C.Sk 186) in which, following the above principle, the Privy 
Council held that a decree properly obtsiined against the wido^ 
operates as res judicata against the reversioners. 

There is, however, no presumption that a property found tQ 
be in possession of a Hindu widow who inherited considerable 
property jeft by her husband, belonged to the husband : Diwan v. 
Inctor, 26 C.8., 871. 

It was formerly held under the old Limitation Act that 
ppssession adverse to. the widow waa.also adverse to the rever- 
sioner. But it has been held that the law has been changed since 
the passing of the Limitation Act of 1871, and the reversioner 
i» entitled to twelve years from tlie death of the widow, — ^9 C.S.^ 
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934. This ruling, however, seems to be inconsisteniL with the 
decision of the Priyy Council in the case otHurrinath OhaUerjee t« 
Mohunt Mothur, 20 LA., 183=»21 C.S.^ 8, in which a suit hj a 
daughter to recover her share of her father's estate had been 
dismissed only on the ground of limitation, and a subsequent suit 
by her son after her death was held to be barred by the principle 
of res judicata. But the doubt created by this case is removed 
by the decision of the Judicial Committee in the case of RwticKor^ 
das V. Parhatij in which the reversioner was the plainti£E, and 
their Lordships held that Articles 141 and 120 of the present 
Limitation Act applied respectively to immoveable and moveable 
properties, and with respect to the argument based on Section 28 
of the Act their Lordships observed — "The obvious answer to 
this argument is tha^ in this case the period limited is not deter- 
mined, it is not necessary to consider what might be the case 
if the widows or the survivor of them were suing, as the plaintiff 
does not derive his right from or through them, and the extin- 
guishment of their right would not extinguish his:" 26 LA., 
71, 82. 

Here again the same difficulty may arise as in a suit against 
the Mitakshard father alone, for a debt due by the whole family, — 
the difficulty in fact of distinguishing between proceedings against 
the widow personally, and those against her as representing the 
whole estate. In execution of a decree against the widow for a 
debt contracted for legal necessity, the right, title and interest 
of the widow may be sold accordin«: to our Civil Procedure, and 
the question may arise what was purchased, the whole estate, or 
the life-interest of the widow ; and it will have to be decided by 
the application of substantially the same principles as have been 
laid down in the case of a Mitdkshara father. 

Thus, where a widow's estate was sold in execution of a 
decree against her personally, for arrears of maintenance payable 
by her, which was a charge on the estate, it has been held that 
only the widow's interest passed to the purchaser,— JBa^un Doobey; 
V. BHj Bhookhun, 2 LA., 275=1 C. S., 133=24 W.R.,306. 

But in another case in which the widow's right, title, and 
interest, only was sold in execution of a decree, it has been held 
that the court is at liberty to look to the judgment to ascertain 
what was sold thereunder, and that as it appeared from the judg* 
ment that the decree against the widow was in respect of the 
husband's estate and bound the reversionary heir, the purchaser 
took the estate absolutely :—/wgfat*wor v. /. If . Ta^orCj 11 LA.,' 
59=10 0. S., 985. 

In ascertaining what was purchased at a sale in execution 
against the widow, the real question is what was liable to be sold 
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under tlie decree and what in fact was sold ; and for tiie purpose 
of ascertaining what estate was intended to be affected by the 
decree the pleadings may be looked at by the Courts to see the 
nature of the suit and the character of the relief actually claimed : 
Srinath v. Hari, 3 W,N^ 637. 

Reversioner. 

Reversioner. — ^You will bear in mind that the term 
reversioner as used in Hindu law, bears a sense different from its 
ordinary meaning, for a Hindu reversioner has no present inter- 
est in the property, the actual reversioner may be a different person 
from the presumptive reversioner and his heirs : the terms * the 
next heir of the last full owner,' or *tlie then next heir V may be 
used instead of the above expression. A female heir may be a 
reversioner or the next heir, having a qualified estate. There 
appears to have been some misconception about the matter. It 
bad to be settled by a Fall Bench that when a maiden daughter 
succeeds in preference to her married sisters, and after marriage 
dies leaving a son, the estate will go to her qualified sister as the 
next reversioner in preference to her son : ( 9 C.S. 154 ). 

Surrender* — A female heir may surrender or, properly speak- 
ing, relinquish her rights so as to accelerate succession and vest 
the property in the then next heir, in the same way as if she had 
died at that time:— (5 C.S. 732). This is bond fide done when 
the person in whose favour the relinquishment is made is also 
her own relation, for instance, when the surrender is made by 
the mother in favour of her son or daughter or grandson. In all 
other cases it is a mere pretext for an arrangement whereby the 
property is divided between the last owner's relations and the 
widow herself, the latter getting her share absolutely so that she 
might give them to her own relations. 

The rule originated from the doctrine that the retirement 
from the world or the extinction of one's desire for property, is, 
according to Hindu law, civil death, and causes, in the same way 
as natur^ death, the extinction of his rights in property, and has 
the effect of accelerating inheritance. And because retirement 
from the world depends upon the will of the person, therefore it 
has been held that without the remotest idea of retiring from 
the world, she may do that which would follow from her actual 
retirement. 

But in order to accelerate the inheritance of the reversioner, 
the widow must convey her estate absolutely ; hence where a 
widow executed a deed in favour of a daughter's son, reserving 
her life-interest and declaring him to be entitled to the estate 
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ttfter lier death, it liaB been held that there was no surrender at 
all, and therefore no title in him to exclude another daughter's 
son,— £eAari v. Madho, 19 LA., 30=19 C.S., 286. 

Alienation with rerersioner's consent.— It is laid down in 
the D^yabhdga itself (D.B., 11, 1, 64,.) that the widow nmy, wit^ 
the consent of the husband's kinsmen, deal with bis estate in any 
way ; and the reason is, that they are her lawful guardians in 
default of the husband and the male issue. This follows from 
her status of perpetual minority under the Hindu law C^^exts 
17os. 2 and 3), her supposed want of discretion being supplied by 
their a«€^r{^a9. It is only with their permission, that i^he may 
make any gift to her relations on her father's iaiid mother's side. 
This rule is supported by the authority of the following text of 
Ndrada,— 

which means,— ^^ When the husband is deceased, the husband's 
kin ate the guardians of his sonless wife : in the disposal and care 
of property, as well as in (the matter of) maintenance, they have 
full power. But, if the husband's family be extinct, or contain 
no male, or be helpless, or there be no Sapinda< of his, then the 
kin of her own father are the guardians of the widow." 

While commenting on this text the author of the Dayabhaga 
says, that "the disposal" means "gift and the like" which 
Implies " gift, sale and mortgage," i.e., any disposition of property. 

This doctrine that the widow may with the consent of the 
husband's kinsmen deal with her husband's property, was acted 
upon by our Courts of Justice from the earliest times. But the 
difficulty which was felt for a long time> was, as to whether by 
" the consent of husband's kinsmen" is intended, the consent of 
all persons who may possibly be heirs of the husband, or the con- 
sent of the nearest or the presumptive reversionary heir. 

This difficulty has now been removed by a Pull Bench of the 
Calcutta High Court, who have held that the presumptive rever-* 
sionary heir's consent is sufficient, because the widow may by 
retirement or by surrender, cause the estate to be vested in the 
reversioner, and so he is the person to be principally regairded- in 
this connection :—2y<i6a*^of^v, flof^^Jfo lOCiS., 1102. ^ 

So it appears that the widow abd the presn^i^i^ve retensibner 
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are together competent to deal with the property in any way 
they please. But when there are more reyersioners thiEin one, the 
consent of all is necessary, the consent Of oAly one or some- being 
of no legal effect: the alienation in such a case is absolutely void : 
BadAct V, Jay, 17 C.S., 896, and note 900. • 

Where, however, a widow relinquished the whole estate in 
favour of the then reversioner, and the latter made an absolute 
gift of half the estate to the widow to enable her to make a pro- 
vision for maintenunce of a- son adopted ^y her, whose adoption 
had been declared invalid in a suit by the reversioner, it has been 
held that the relinquishment is valid as to one-half of the estate, 
and invalid as to the other half re-granted to the widow. It is 
difficult to follow the principle of the dtlstinction ; for the widow 
intended really to relinquish one-half in consideration of getting 
an absolute title to the other hBlty-^Hemchunder v. Samamoyi, 
22 C.S., 354. 

The Bombay High Court (25 B.S., 129,) does not go so far 
as to accept the view that finds favour in Calcutta, as observed by 
the Chief Justice Sir Lawrence Jenkins, but appears to adopt a 

Sualified view Itavmg regard to the f oUowmg observation of the 
udicial Committee, namely,— *^^ Their Lordships do not mean to 
impugn the authorities, etc., which lay down that a transaction 
of this kind may become valid by the consent of the husband's 
kindred, but the kindred in such cases must be generally under- 
stood to be all those who are likely to be interested in disputing 
the transaction:" — Baj Lukhee v. Ookool Chunder, 13 M.LA., 209, 
228=12 W.B., 47; and accordingly it is held that a sale was 
validated by the consent of a person who was at the timie the only 
male reversioner in existence. 

''■■ The Allahabad High Court, however, does not recognise the 
validity of surrenders in favour, pr alienations with the consent, 
^'presumptive reversioners, so as to defeat the title of the actual 
reversioner, — 6 A.S., 116, and 288. Thus, the positibn of the 
Benares female heirs has been reduced from absolute ownership, 
to one even inferior to that of the Bengal females. 

It has been held by a Full Bench of the Madras High Court 
that according to the Judicial Committee a widow may surrender 
the entire estate so as to accelerate the succession : Behari vMadho 
19 C.8., 236,241) ; but a sale of a part of the property with the 
consent of the then reversioner is not binding on the actual rever- 
sioner, other than the consenting per<)on, there being no current 
ci decisions to that effect^ in Madras as in Bengal : 21 M.S., 
128.. ,:.....>..,. 

Deceased widow's debts.— The actual reversioner succeeding 
to the possession of the estate after the death of the widow is 
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bound to pay off the debts contracted bj the widow for a valid 
purpose for which she mieht have alienated any portion of the 
estate, although the debts were not charged upon the estate. 
It was so held by the Calcutta High Court in the case of 
Bamcoomar Mitter (6 C,8. 36) in which a widow had borrowed 
money for the purpose of defraying the marriage expenses of the 
daughter of a son who had pre-deceased his father, and died 
without repaying the debt. But the Allahabad High Court 
dissents from this ?iew: 19 A.Sm 300. 

In the case of Hurrymohun Boy (10 C.S. 823) it has also been 
laid down by a Full Bench of the Calcutta High Court that if a 
female heir, who represents the entire estate, enters into a con- 
tract with a tradesman, which has conferred a benefit upon the 
estate, and is such as a prudent owner would make for tbe pre- 
servation of the estate, the obligation arising out of it will be 
annexed to the estate in the hands of the reversioner, if she dies 
before discharging the same. The facts of the case were as 
follows: — A daughter inheriting a large estate belonging to her 
father, ordered a quantity of lime for the purpose of making 
repairs to certain houses on the estate ; the repairs were com- 
pleted, but she died without paying the price of the lime supplied 
on credit. The lime-merchant was declared entitled to recover 
from the estate in possession of the reversioner. 

It should be borne in mind that the widow takes the estate 
as the surviving half of her husband, her life is deemed as the 
continuation of her husband's life, for the purpose of ascertain- 
ing the reversionary heir. The estate is fully vested in her in 
the same way as if the husband lived in her, the only distinction 
being that her power of alienation and of charging the estate for 
debts is qualified. If the debts contracted by her are lawful, then 
the same consequences should follow as if the same were the 
husband's debts, that is to say, the debts should be a charge ou 
the estate in the hands of the reversioner who must be deemed to 
be the heir of the widow representing the husband, and as such, 
liable to pay her lawful debts. The reversioner cannot succeed 
in most cases except upon the theory that the husband lives in 
the widow, and dies when she dies. It appears to be perfectly 
reasonable and equitable that his liability should be determined 
by the same theory which forms the foundation of his right, 
he being entitled to the residue left after meeting the widow's 
lawful expenses. When the reversioner is entitled to the rents 
that accrued and became due to, but were unrealized by, the 
widow, then on the same principle he should be held liable to 
pay the debts which could be realized from the estate, were the 
widow alive. 
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CHAPTER XIIL 

SUCCESSION TO STRIDHANA. 

ORIGINAL TEXTS. 

<, I VK^ Winn: ^^RTTOT izft^^ '^t^P ^^' I 

1. The wealth of a deceased maiden, let the uterine brothers 
themselves take ; on failure of them, it shall belong to the mother; 
in her default, it shall belong to the father. Baudhdyana, cited 
in Mit. 2, 11, 80 and in D.B., 4, 3, 7. 

2. For detaining a maiden after betrothing her, the offender 
shall be punished, and shall also make good the expenditure 
(incurred by the bridegroom's side) together with interest; if 
she die (after troth plighted) let the bridegroom take back the 
gifts he had presented, meeting however the expenditure on both 
sides. — ^Ydjnavalkja. 

H^Ki^ WCT ^Vjrf HftRW WWiCs I 

3. When the mother is dead, let all the uterine brothers 
and uterine sisters equally divide the maternal estate. But 

21 
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Snccession to Stridhana. ' ^ ^jj^^ ^{ 

Husband's gift to wife*— Gift of property by a HindV, The 
band to his wife is not deemed to create such an absolute ri^^^^ 
the wife over it during the husband's life-time, as to entitle^^S 
to dispose of it according to her pleasure, (D.B., 4498) and i£^j 
doubtful whether such property would go to her heir if she dies 
during the husband's life, having regard to the peculiar relation 
between them, and to the difficulty of ascertaining whether anj 
moveable property was intended to be absolutely given to her hy V 
the husband. ^ 

Husband's gift of immoveable property.— It has already been 
seen that according to Hindu law, the wife takes only a life- 
estate in the immoveable property given by the husband, and she 
has no power of absolute alienation over it, whether iibe a gift 
inkr vivos or a bequest, — 6 C.S., 684 ; and it appears to pass 
to the husband's heirs after her death. The Hindu law ibises 
a conclusive presumption against the gift, by a husband to his 
wife, of a higher than life interest in immoveable property. Tit0 
term ^m gift is thus defined by Hindu lawyers, il4fl^ffrt(iiM«i% ^^ 
MifmiMT i miig^l ^l^M^l tg, — " The meaning of the term gift is that ^ 
it is that of which the effect is the generation of another's pro- 
prietary right after the extinction of one's own proprietary 
right." Hence the words " I give this property to you" are 
st^cient according to Hindu law, to pass to the donee whatever 
interest the donor has in the property at the time ; and the ad-^ 
dition of any other words expressing that the gift is intended to 
be absolute is superfluous and unnecessary. Hence the position 
that if there are words in the deed of gift, showing the intention 
of granting an absolute estate to the wife, then she is entitled to 
such estate, — is contrary to the rule of Hindu law. 

The principle upon which this rule of Hindu law is founded 
appears to be similar to that which underlies the Sestraint on 
Anticipation in English law, the present case being the converse 
of that instance in English law. There is no reason why a 
Hindu husband should give immoveable property to the wife in 
such a manner that the same may ultimately go to her par- 
ents or their relations. A Hindu husband feels himself bound to 
make such provision as will enable the wife to get maintenance 
for her life, should she retain the character of being his wife or 
widowed wife. If a Hindu husband is found to execute a deed of 
gift purporting to make an absolute gift of immoveable pro- 
perty t6 his wife, it must be presumed to have been made to pur- 
chase peace, that is to say, the making of the deed was caused 
by such importunity as took away the free agency of the donor^ 
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d I ftiWn^ iT^-^ 5fT?r WWC W I 

mi9ii^i4( u^tm^m «n?nnfRf g n^ t 4M^\WM^ i i 

9. But whatever immoyeable property is given by the 
parents to their daughter, goes to her brother, on her dying with- 
out leaving issue. — Senior E&ty&yana. 

10. But what is given by her kindred, belongs to her kin- 
dred ; in their default, it goes to her husband. — ^E&tydyana. 

11. A woman's property belongs to her children ; and the 
daughter is a sharer of it ; but if there be an unmiarried daughter, 
the married daughter does not get the maternal property.— 
Vrihaspati. 

\^ I wgj ^WT i?Tg^n^ fiRwr-«*t frc^wr i 

12. The mother's sister, the maternal uncle's wife, the 
paternal uncle's wife, the father's sister, the mother-in-law, and 
the wife of an elder brother, are pronounced equal to the mother : 
if they leave no issue of the body, nor son, nor daughter's son, nor 
their son, the sister's son and the like shall take their property. — 
Yrihaspati. 

The term " the sister's son, and the like" in this text means 
the male correlations of the six female relations declared equH^l 
to the mother, namely, the lister's son, the husband's sister's son, 
the husband's brothers son, the brother's son, the son-in-law and 
the husband's younger brother, respectively. 

13. If among all the wives of (the same man, one becomes 
mother of a son, Manu says that by that son all of them become 
mothers of male issue. — Manu. 
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daughter, (ITma v. Qokooly 5 LA., 40=3 O.S., 687), there must 
be marked difference in wealth, in order to give preference to 
the poorer daughter, (23 B.S., 229), (3) married provided 
daughter, (4) daughter's daughter (S) daughter's son, (6) son 
(including adopted son), (7) son's son (including son's adopted 
son), (8) husband and his heirs in the same order in which 
they take his property, if the marriage took place in the 
approved forms; but if the marriage took place in any of the 
disapproved forms, then instead of the husband and his heirs, 
the mother, the father and the father's heirs take. 

It should be observed that generally martiages now take 
place in the approved form called Brdhma among the superior 
castes. But even among some sections of the higher castes, and 
among the lower orders who form the majority of the Hindus, 
the Asura form prevails. It has, hoivever, been held that under 
the law of the Benares School, marriage must be presumed to 
to have taken place in one of the approved forms : 25 C.S<, 354. 

You will note how completely a Hindu female becomes iden- 
tified with her husband's family ; her own relations are excluded 
by those of her husband, just as she is excluded by her father's 
relations living jointly with him. 

The above text (No. 12) of Yrihaspati, enumerating the sister's 
son and the like as heirs to Stridhana^ is not cited in the Mitdkshadi ; 
but it is cited in the Ylramitrodaya and the Yiv&da-SatnCkara, 
and these commentaries appear to lay down that these six relations 
are; to take before the relations included under the general 
rules, that is,, before the husband's heirs in cases of approved 
forms of marriage of the deceased woman, and before the father's 
heirs in the disapproved forms of marriage, respectively. 

The authority of this text has been recognized in Mithil^ 
cases, — Mohun v. Kiaheuj 21 C.S., 344, and also in a case gov- 
erned by the Benares School, — Ranjit v. Jagannath 12 C.S., 375. 

It would seem that the rival wife's son and daughter should 
come in before these six relations, for the same reason. 

The order of succession among the six relations in the cases 
of approved marriage, appears to be as follows : — (1) the husband's 
younger brother, (2) the husband's brother's son, (3) the husband's 
sister's son, (4) her own brother's son, (5) her own sister's son, 
(6) and the son-in-law, — Bachha v. Ju^mon, 12 C.S., 348. 

The Judicial Committee have held that the Yiramitrodaya is 
declaratory of the law of the Benares school, (12 M.LS,, 448). 
But the Calcutta High Court have held that that treatise cannot 
be referred to when the Mitdkshar^ is clear, and that as the Mitik* 
shar& gives completely and exhaustively the order of succession 
to StHdhan property, no effect can be given to the text of 
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Yribaspati and to what is laid down in the Viramitrodaja on the 
strength of that text : Jagannath v. Bunjit, 25 C.S., 354. 

The Snlka or bride's price, however, goes to a woman's 
uterine brother in preference to her own issue; but if there be the 
mother she is to be preferred to the brother. The reason is that 
originally it belonged to the parents ; but later on it was declared 
to become the bride's Si/r{dhan\ and this rule of succession appears 
to be a compromise between the original and the later views. 

. O&yabh^a rules on the subject are not so simple as the above. 
The author divides Stridhan property into two classes, namely, 
yauimka and ayautnka or xxon-yautukay the latter including property 
gained previously or subsequently to marriage. 

Distant succession to both the above descriptions of 8tr{dhan 
is the same. The courses of descent in the earlier stage are 
different. 

There is a doubt about the authenticity of a particular pas- 
sage of the Ddyabhdga (4, 3, 33,) which affects the position of the 
rival wife's son, daughter and grandson, so the following orders 
of succession should be taken as provisional only being not settled 
yet in that respect, as well as in other respects. 

Succession to yautuka^ (and to father's gifts other than nuptial 
presents,) is in the following order : — 

(1) Maiden daughter, (2) betrothed daughter, (3) married 
daughter, — 1st, one having or likely to have a son, 2nd, one 
that is not so, — (4) son (including adopted son), (5) daughter's son, 

(6) son's son, (7) son's grandson, (8) husband, (9) brother, (10) 
mother, (11) father, (12) rival wife's son, daughter, and grand-son. 

Succession to ayautuka^ (other than father's gifts) :— 
(1) Son and maiden daughter, (2) married daughters having or 
likely to have sons, (3) son's son, [(4) rival wife's son and daughter,] 
(5) daughter's son, (6) barren and childless widowed daughters, 

(7) son's grandson, (8) whole-brother, half-brother, (9) mother, 
(10) father, (11) husband, (12) rival wife's son, daughter, and son's 
son'. 

SufCeession to all classes of Stridhan after the above relations, 
is in the following order : — 

(1) Husband's younger brother, (2) husband's brother's son, 
(3) sister's son, (4) husband's sister's son, (5) brother's son, (6) son- 
in-law, (7) husband's sapindas^ &c. (8) father's kinsmen. 

The Bengal authorities are in conflict with each other with 
reference to succession to StrCdhan. 

It should be observed that as regards nou'^autuka property, 
the husband is postponed to the woman's parents and brothers 
according to the Ddyabhdga, so that property given by the hus- 
band's relations, will go to her parents and brother, in preference 
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to the hnsband,— JiicJoo v. BuBsunt, 19 W.E., 264, Hurrymohtm v. 
Shonatun, 1 C.S., 275. 

Father's gifts other than nuptial presents.— are stated above 
to descend in the same way as Tautuha^ on the authority of 
Srikrishna's synopsis of heirs to Stridhan given at the end of 
his commentary on the 4th Chapter of the Ddyabhfiga, as well 
as of his Ddyakrama*Sangraha. This view of Srikrishna's is 
founded on the first interpretation put by Jlmdtavdhana on 
Mann's text (3rd Sloka of Text No. 3) in the D&yabhdga, Ch. 4, 
Sect. 2, para. 16, according to which the daughter, and not the 
son, is entitled to succeed first, to a father's gift whenever made, 
in the same manner as to Tautuha. Srikrishna appears to apply 
to this kind of Strldhan the entire order of succession applicable 
to Yaviuka or nuptial presents. It is extremely to be regretted that 
the attention of the Court was not invited to these authorities in 
the case of Oopalchandra Pal v. Ramchandra Pramanik, 28 C.S., 
311, in which therefore the order given above is dissented from, 
and the brother is held preferential heir to the husband. It 
may be that the result would have been the same, but still the 
doubt would have been set at rest. 

Joint family system and succession to Stridhau. — ^The order 
of succession to Strtdhan property, in some respects, may seem 
to be arbitrary, unnatural and inexplicable unless we take into 
consideration, the joint family system, which is the real key 
to many rules of Hindu law, and the nature of a woman's connection 
with the different members thereof, and with her own relations. 
If not after marriage, after the Dvirdgamana ceremony, a woman 
does seldom, if ever, goes to her father's house; her father, 
brother, brother's son, and sister's son may come to her father- 
in-law's house to see her; but their visits are few and far 
between. Seldom if ever do sisters meet each other. As regards 
her husband's relations, she does not appear before, nor 
speak with her father-in-law or his brother, or husband's elder 
brother or cousin, or any other male relation of higher degree or 
rank. She appears before, and speaks with, the husband's younger 
brothers and cousins, his nephews and other relations of inferior 
rank ; and with these she comes into contact continuously. The 
husband's younger brother is called in Sanskrit, Devara, mean- 
ing a playmate; in fact, a woman is very intimate with him, to 
whom she may speak in the presence of all female relations and 
males of inferior rank, and from whom she gets great help ; 
inasmuch as she cannot speak to her Iiusband in the presence 
of any male or female relation of higher rank. This is the usage 
in most places and among most castes. 

We may now understand why the husband*s younger brother 



Digitized by VjOOQIC 



329 

and the husband's brother's sons are preferred to her own 
nephews, and whj the father-in-law and the husband's elder bro- 
ther are placed lower in the order of succession. 

There is very little distinction between the husband's younger 
brother of the whole-blood and one of half-blood, as regards a 
woman's connection with them in a joint-family ; their equality 
appears from a rule in the Ddyabhdga that both kinds of brothers 
jointly succeed to undivided immoveable property of a deceased 
brother if succession opens to the brothers, although it is not 
followed by the Calcutta High Court 

In a case of competition between them, the husband's uterine 
brother is entitled to preference ; in his default the husband's 
half-brother is entitled to inherit a woman's Stridhan in the same 
circumstances, in which the husband's full-brother would 
have succeeded, had he been in existence. There is no valid 
reason for restricting the term — **the husband's younger bro- 
ther," as used in the Ddyabh&ga, Ch. iv, Sect. iii. paras. 36 
and 37, to the husband's /^{{-brother. But it appears to be so 
restricted in a case in which it has been held that a woman's 
brother's son is entitled to succeed in preference to her husband's 
younger brother of th^ half-blood : 4 W.N., 743. This view is, 
however, contrary to the Ddyabh&ga and other commentaries of 
the Bengal school. • 

The husband's male issue by another wife is treated by a 
childless woman as if sprung from her own body, he addresses 
her as mother, and the mutual attachment is, oftener than not, 
very strong. 

The faculty of feeling is stronger in women than in men ; 
and a woman retains her affection for her parents and other 
relations though they are out of sight. When a daughter 
leaves her father's house and lives with her husband in her 
father-in-law's house, it is the mother who anxiously enquires 
about and looks after her ; and the son-in-law also is an object 
of )ier love and affection, so as to be recognized as her heir 
in certain circumstances. 

Woman of the town. — Should a female become degraded 
by becominof a woman of the town, then according to the Cal- 
cutta High Court, her connection with her undegraded relations 
ceases, so that the latter cannot be her heirs ; 21 C.S., 697. But 
the Madras High Court have held that prostitution does not 
sever her legal rehition, and the consequent degradation does not 
entail a cessation of the tie of kindred, and that therefore such a 
woman's stepson is entitled to inherit her property ; 23 M.S., 171. 

But degradation appears to operate as civil death; see 
Manu xi, 183, 184. 
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It has been held that a Hindu woman does not cease to be a 
fiindu by reason of her degradation on becoming a woman of 
the town, and succession to her property is governed by Hindu 
law : 25 C.S., 254. It is very difficult to say what relations would 
be heirs to these fallen women ; for, while the Madras High 
Court held that a degraded sister was entitled to inherit the pro- 
perty of a prostitute (12 M.S., 277) the Calcutta High Court held 
in the above case, that she is not entitled. 

It should be observed that relationship is the foundation of 
heirship ; it has been held by the Bombay High Court and recent- 
ly by the Madras and Allahabad High Courts that female relations 
are entitled to become heirs to a male's estate in preference to 
strangers such as a pupil, notwithstanding the general rale ex- 
cluding women from inheritance : see Supra pp. 202 and 203. 
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CHAPTER XIV. 
ENDOWMENT 

AND 
SUCCESSION TO PROPERTY OP PERSONS OP HOLY ORDERS. 

The life of a Hindu of the Brahtnana and the other twice- 
born classes, was divided into four stages. He had to pass the 
first stage of his life as a BrdhinachdH or student, living with the 
Oum or preceptor of the sacred literature as a member of his 
family, and supporting himself by begging; the second, as a 
Orihastha or house-holder, being married when his studentship 
was over; the third, as a Vdndprasiha or one retired from the 
world, residing in some solitary place with persons of the 
same order, engaged in religious practices and contemplation 
of the deity, being free from all worldly cares, and living 
on the vegetables growing in forests, or on alms, — the retire- 
ment having the effect of extinguishing his rights to the 
property he had at the time of retiring, and vesting them 
in his sons or other heirs; and the fourth, as a Tati or 
itinerant contemplative ascetic, supported by what is voluntarily 
given by people, or by begging in the evening and taking no more 
than what is sufficient for the day, and living under a tree or the 
like shelter. 

A Brahmcbchdri or student was of two descriptions, viz.j 
UpaMirvdna or an ordinary student and Naishthika or a life-long 
student. The former became a house-holder in due course, while 
the latter was a student for life, devoted to the study of science 
and theology, felt no inclination for marriage, did not like to 
become a house-holder, and chose to live the austere life of a 
perpetual student. 

The ideal of life which the sages contemplated by the different 
modes prescribed for adoption by persons of higher castes in the 
different stages of life, was intended to cause actual practice to ac- 
cord with theory, by giving practical effect to the religious doctrines 
of Karma or AdrisMa, and Metempsychosis or transmigration and 
Moksha or liberation* Adrishta is the invisible dual force being 
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the effect of Karma or good and bad deeds done by a person in 
past time, determining respectively happiness and misery at the 
present and the fature ; Metempsychosis is the assumption by the 
sonl of different material bodies determined by its Karma or 
Adrishta ; and the Moksha or liberation is the release of the soul 
from the necessity of being confined to some material body. The 
pleasures and pains of the body are not the pleasures and pains 
of the soul in reality. It is through mdyd or illusion that the soul 
identifies itself with the body. This illusion is dispelled by 
true knowledge which is the only means of attaining moksha or 
liberation, or communion with the Supreme Soul. It is doubtful 
whether this ideal was actually followed in practice except by a 
few only. 

The law of succession that has already been explained, applies 
to the property left by a house- holder or an ordinary student. 

The above text of Tfijnavalkya lays down succession to the 
property which the persons of these holy orders may have while 
in such orders, and leave behind on their death. 

The property of a life-long student goes to his preceptor ; of 
one retired, to a religious brother ; and of an itinerant ascetic, to 
a virtuous pupil : in their default to one of the same order (or 
hermitage) or to a fellow-student. 

The Hindus of the present day rarely adopt the third and 
the fourth stages of life. A life-long student, such as is con- 
templated by the sages, is also rare now. Nor do the ordinary 
fitudents observe the rules of the Shdstras relating to their mode 
of life and the study of the sacred literature. 

But there are now persons belonging to certain religious sects 
of modern origin, such as VaishnavisMy that do in some respects 
resemble the life-long students and itinerant ascetics. They are 
connected with the well-known maths or mohuntia. A maih 
(:9T7) means a place for the residence of students. The founders 
of these maths were learned firdhmaus of the Vaishnavay Saiva 
or Sdkta sect, who, observing celibacy and leading a pious life of 
austerity, wandered from one place to another carrying with him 
an image of the Deity, representing a certain attribute of Him, 
xind teaching the truths of religion to those that attracted by the 
sanctity of his life, flocked to him. They were prevailed upon 
by the piety of some Bajas or influential men that became their 
disciples to settle in particular localities, receiving grants of land 
from them, for the maintenance of themselves and their pupils, 
oalled chelaSf that accompanied them, lived with them and observed 
oelibacy. 

These m^ths are found in many parts of Bengal. It is worthy 
of remark that almost all the maths in Bengal were founded by 
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Br&hmanas come from the North-West Provinces, and not by 
Brfihmanas domiciled in Bengal. And the persons that are now 
connected with these maths either as the mohunta or ehelas are 
fresh arrivals from the North-West. But these have lost their 
original character of being schools of religions teaching and have 
now become rather secular. The heads of these institutions are 
not pious teachers of religion, such as their founders had been f 
and all the religious teaching thej impart to their disciples is an 
aphoristic prayer secretly communicated to each of them. The 
mohunta9 and the ehelas are generally ignorant and illiterate 
persons having no access to their religious books. They observe 
celibacy in so far that they have no wives with them, for as their 
early life is not known it cannot be said that all of them are un- 
married. Some leave their homes in disgust, while others appear 
to have fled from their country after having committed heinoua 
crimes. Eeligion, however, is not the object for which people 
resort to these places. Those that hope to be maintained by the 
mohunta and especially his own relations become his ehelas. 
Acquisition of property by fair means or foul, appears to be the 
principal object of their care. And the endowed property is^ 
generally misappropriated. The intention of the donors may be 
more usefully carried out by appropriating the large property so- 
endowed, to the dissemination of knowledge of the Sanskrit 
language and Hindu theology. 

The property belonging to these maths is regarded as Dehutter 
belonging to the deity established by the founder. The manager 
is called the mohunt. The succession to the office is regulated 
by the usage of the math. In some cases the present mohunt i& 
considered to have the power of nominating one of his ehelas or of 
his fellow-disciples or gurur-hhais as his successor, the choice often 
falls on his own relation, if any, amongst them. In others, the 
successor is elected by the neighbouring mohunts or selected 
by the ruling power from amongst the ehelas of the deceased 
mohunt. In some, again, the office devolves on the senior ehela of 
the last mohunt. The particular usage is to be proved in each 
case; (11 Moore 405.) 

The succession of a ehela or a guru-hhai resembles the succes' 
sion of a pupil or religious brother to the property of an itinerant 
ascetic. If any other person belonging to a math dies leaving 
property, it goes to his preceptor, or fellow-disciple, in the same 
way as the property left by a life-long student. 

It has been held by the Madras High Court that a Sddra can- 
not become a Sannydsi or ascetic : 22 M.S., 302. This is undoubt- 
edly the doctrine propounded in the Smritis. But the learned 
Judges have not taken into consideration the modern usage 
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introduced by the Yaisbnabism and the Tantrik and other sjstenm 
according to which a Sudra also may become a Sanny&si. There 
are many religions sects of ascetics among whom caste distinction 
is unknown, who accordingly initiate ana admit Siidras into their 
brotherhood, if otherwise qualified. In esoteric Hinduism also, 
«aste is individualistic not hereditary, it being determined by qua- 
lification and not by birth. There is ample and abundant auth- 
ority in the Shastras in support of this view of caste. The highest 
virtue taught by the Hindu religion is that a man should regard 
other persons and beings as his own self reproduced in them, as 
the same soul pervades them al]. Thus in Bhagabat-Gitfi it is 

enjoined ;—ft^.ftjrir.^iq^ jn^ ilfl Tf^ftf I 

Endowments. 

Endowments are either public or private. In the fornier the 
public is interested, and in the latter certain definite persons only 
are interested. When property is dedicated to charitable, educa- 
tional or religious uses, for the benefit of an indeterminate body 
-of persons, the endowment is a public one; and when property 
is set apart for the worship of a deity of a particular family, in 
which no outsider is interested, the endowment is a private one. 
A math or m^hunti is a public endowment. 

The distinction between private and public endowments is 
An important one ; for ^^ in the case of a family idol, the con^ 
fiensus of the whole family might give the estate another direc- 
tion" {Konwar Doorga v. Bam, 2 C.S., 341); in fact, if the 
members of the family choose to throw the family god into the 
waters of the Ganges, and themselves enjoy its property, no 
outsider can raise any objection, the endowment being a private 
one, the public is not interested. The gift of such a god and its 
property, has been held valid, 17 C.S., 557. 

The Hindu endowments consist of very extensive property, 
oalled Dehutter. But although the object of the grants in many 
cases, may in terms, be a deity, the intention is to dedicate the 
property for charitable purposes. 

^^^i mOm^iOO i Mi^'t ^^5 — * Doing good to others is the 
isupreme dharma or religious duty." A gift for Dhdram or Bharma 
is therefore intended for charitable or other purposes beneficial 
toman. It has been held that such a gift is void for vagueness 
and uncertainty : 21 B.S., 646-23 B.S., 725. It is submitted that 
in a country so poor as India, the donor's intention would seem to 
be perfectly satisfied, if our Courts had given effect to such gifts 
in the same way as if the object were distinctly charitable^ as is 
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done by tbe Court of Chancer j by supplying the defect as to the 
particular mode, in which the property should be applied. 

The images worshipped by the Hindus are visible symbds r^, 
presenting some form of the attribute of God contemplated as 
having one only of His threefold attributes, upon which is based 
the Hindu idea of Trinity, namely, God the Creator, God the^ 
Preserver, and God the Destroyer, the same perhaps, as God the 
Father, God the Son, and God the Holy Ghost. 

When an image has once been consecrated with appropriate 
ceremony, the deity of which the image is the visible symbol residea ^ 
in it (7 C.L.B., 278). If the image is cracked, broken or muti- 
lated it may be substituted by a new one duly consecrated. Fresh 
consecration or substitution is necessary should the image be 
polluted in any way. Removal from the temple, amounts to pollu- 
tion in the case of the image of Siva only. A new image cannot 
be substituted when the original one is free from any defect of 
the kind mentioned. 

In consequence of the doctrine that the consecrated image is 
the deity and juridical person capable of holding property, it has 
been held that a bequest to a god to be established and consecrat- 
ed by the executor after the testator's death is void, as being a 
gift to a person not in existence at the testator's death, according 
to the Tagore case : 25 C.S., 405. It is submitted that as a gift 
to a god is really a gift to charity, effect might be given to such 
gift by our Courts upon that ground, also as made to one in embryo. 
* Every respectable Hindu family has its family god. In most 
cases there is no property dedicated' to it; the worship is volun- 
tarily conducted by the descendants of the founder. If any 
member refuses to bear the expenses of his paid or turn of wor- 
ship, in such a case it has been held that he cannot be compelled 
to do so, the obligation being a moral one. 

In some cases, the worship of an idol is made a charge upon 
certain property that is not entirely dedicated. Such property is 
heritable and transferable, subject to the charge (5 C.S., 438). 
But the mere fact that the rents of a property have been 
applied for a considerable period to the worship of a god, is not 
sufficient proof of dedication (2 C.S., 341). 

When any property is entirely dedicated for the worship of 
a deity and no person has any beneficial interest in the property, 
it becomes absolutely Dehutter. It has been held that the mere 
execution of a document dedicating property to a family god, is 
not . dedication in the absence of any act following it, showing 
that the executant did divest himself of the property : — Watson v. 
Bam., 18 C.S., 10.; 

It should be observed that in order to constitute any property 
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Debuttevy it is necessury to prove that the property was dedicated 
and that the rents and profits of the same have all along been 
appropriated to the worship : 8 W.R, 43 ; 2 Hay 490. The treat- 
ment of the property by the donor and his successor is the test 
whether the endowment is real and hmi fide or nominal and 
colourable made for defrauding creditors : 3 W.R., 142 ; 4 W.N., 
405. In the absence of proof of dedication or other circumstance, 
mere appropriation of a portion of the profits to the worship (IS 
W.R., 399), or the release of the land by Government on the ground 
of such appropriation (21 W.R., 365), or mere purchase of the pro- 
perty in the name of the God (11 W.B., 13 affirmed, 20 W.R., 95), 
or the mere execution of a deed of dedication, is not sufficient 
proof of dedication. 

A deity has for some purposes, been held to be a property. 
The Debutter estate belongs to the god, but the management ia 
vested in a trustee called sebaity sevak or parichdrak. The powers 
of a sebait in respect of Debutter property are the same as those of a 
manager of an infant's estate, a deity being a perpetual minor with 
regard to its property : 2 I. A., 145. The principles of Hunnooman 
Parsad^s case apply to the alienation by a de/ac^o trustee : 24C.S., 
77. The trustee may alienate the property for legal necessity, 
which in this connection, means the preservation of the estate, 
keeping up worship, defending litigation, the repairs of the 
temple, the restoration of the image, and so forth : 22 C.S., 989 ; 
23 W.R., 353. 

If a sebait or trustee of a public endowment becomes guilty ^ 
of a breach of trust, the Advocate-General or with his written 
consent two or more persons directly interested in such trust, may 
institute a suit in the High Court or the District Court for the 
removal of the trustee according to Section 539 of the Civil Pro* 
cedure Code. 

Section 14 of Act XX of 1863, however, provides that any 
interested person may bring a suit in the District Court against 
a trustee guilty of misfeasance or neglect of duty or breach of 
trust, for the specific performance of any act, or for damage, or for 
the removal of the trustee. But it is necessary that the plaintiff, 
before he brings such a suit, should obtain the leave of the District 
Judge, by presenting a preliminary application. 

But section 14 does not apply to a Committee appointed 
under Act XX of 1863, who may, therefore sue without previoua 
leave, their manager or superintendent for damages for misappro- 
priation, and for injunction, (9 C.S., 133) ; they may dismiss or 
suspend the superintendent for good and sufficient cause ; (3 
M.H.C., 334; 21 M.S., J 79); or join any other, person with the 
manager who must obey: 6 M.S., 58 ; 17 M.S., 212. Nor doe& 
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that Section apply to a suit by a trustee against an ex-trustee r 6 
M.S., 54. 

It has beet) held that Act XX of 1863 applies to endowments 
to which the provisions of Reg. XIX of 1810 were applicable. 
All religions establishments for the maintenance of which land 
had been granted either by the Government or by individuals 
were subject to that Eegulation, whether or not the Board of 
Eevenue took them under its management: (9 C.L.R., 433). In 
this case the endowment was created subsequently to 1810 A.D. 

Act XX of 1863 does not apply to private deities: Protap v. 
Brtg'o, 19 C.S., 275 ; 14 M.S., 1. 

The donor bas the right to direct the mode of succession to 
the office of the Sebait If the deed of endowment is not forth- 
coming, or contains no such direction, the devolution of the trust 
depends upon the usage of each institution, if any, Bhagahan v. 
Bam^ 22 C.S., 843 ; or passes to the heira of the original trustee, 
or of the donor himself where the Sebayetship has not been other- 
wise disposed of: 16 I.A., 137. And it reverts to the donor or 
his heirs when the succession directed by him fails: 17 C.S., 3 ; 
25 C.S., 354. 

The office is not saleable, 4 M.S., 391 ; 16 M.S., 146. It has 
been held by the Judicial Committee that an assignment of the 
right of management is beyond the legal competence of a trustee 
under the common law of India, and that the assignment being 
of a trusteeship for the pecuniary advantage of the trustee, can- 
not be validated by any proof of custom : 4 I.A., 76. In another 
case it was held that the sale of the right of management and of 
the endowed property was null and void, in the absence of a cus- 
tom allowing them : 27 LA., 69, nor is it divisible where there are 
more trustees than one, inasmuch as they hold as joint tenants: 
19A.S., 428. But if they have a pecuniary interest such as a 
right to the votive offerings, then they may come to a quasi^ 
partition, i.e., to an arrangement whereby each of the Sebayeta 
^^Jf by turns, become the sole manager for a definite term ; 19 
W.R., 28; 13 B.S., 548 ; 22 W.R., 437, 

Although the Sebayefs right to worship or to surplus profits 
is not transferable to a stranger (3 W.B., 152), nor in execution of 
a decree against him, (7 W.B., 266 ; 15 W.B., 389), still the same 
may be transferred to a co- Sehayet or to one who is the next in 
the line of succession (6 B.S., 298), so that the succession may by 
deemed to be accelerated ; hence it has been held that a transfer 
to one only of three persons entitled to become the next Sebayets 
is not valid: 15 M.S., 183. 

When an alienation of the office or of the endowed property 
has been illegally made, it may be set aside by a co-Sebayet or by 

22 
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Qu^ entitled to become tbe Sebayet atter the present trustee. Tbe 
successive trustees have not successive life estates, so thatao 
new cause of action can arise after tbe deatb of tbe vendor. 
Article 124 of tbe Limitation AiCt applies ; tbere is no distinction 
i)etween tbe office and tbe property : 27 I.A., 69. Nor is a person 
precluded from raising tbe question tbat tbe priestly office and 
its emoluments ai*e inalienable^ because be bad transferred tbe 
^ame : 1 W.N., 498., 

As regards limitation, it sbould be considered wbetber Sec- 
tion 7 of tbe Limitation Act is not applicable to a suit to set 
aside an improper alienation, by a Sebayel, of tbe property 
belpnging to a Hindu God. A Deity is regarded as a juridical 
person for tbe purpose of bolding property of wbicb tbe Sebayet 
is only a manager;, tbe relation between bim and tbe God is not 
tbat of trustee and beneficiary. As tbe God is incapable of 
managing bis property, be sbould be deemed a perpetual minor 
for tbe purpose of limitation. 

Wben tbe donor of an endowment bas completely divested 
bimself of tbe property dedicated, be cannot revoke tbe trust or 
derive any benefit tberefrom, except wbat bas been reserved : 18 
W.R., 472 ; 23 W.R., 76. 

If tbe object of an endowment fails, and tbe funds cannot be 
applied to tbe original purpose, tben according to tbe doctrine of 
cy preSf tbey are to be appropriated to an object of a similiar 
cbaracter. 
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CHAPTER XV. 
IMPARTIBLE ESTATES. 

1, Or tbe eldest brofcber alone may take the paternal wealth 
in its entirety ; and the others may live under him, as they lived 
«nder their father.— *-Mana, 9, 105. 

T WiS^ 5IW«^ ^% 5iPITcft ^U^I 3^ II i?55 d, ^5^1 I 

2. As between sons, born of wives equal in class, there 
being no ground for distinction, there can be no seniority in right 
of the mother ; but the seniority is ordained to be according to 
the birth.— Manu, 9, 125. 



Origin of impartible estates.— There are many valuable 
estates consisting of large tracts of land, the succession to which 
is not governed by the ordinary law of inheritance, prevalent in 
the locality, but is regulated by the custom of primogeniture, 
-according to which they are descendible to, and held by, a single 
member of the family at a time, the other members being entitled 
to maintenance only. 

These impartible estates appear to have originated in three 
^lilEerent ways, namely : — 

(1) Most of them appear to have originally been Bajes or 
principalities, or territories of independent chiefs or feudatories 
exercising powers of an autocrat, who have gradually been^ in 
<;ourse of time, reduced by the paramount power, to the position 
of ordinary Zemindars. 

(2) In some of them, the rents and profits of the landed 
property formed the emoluments of public hereditary offices 
which could be held by only a single member of the family, and 
so was descendible to a single heir by primogeniture. 

(3) While the rest appear to have owed their origin to 
family arrangements followed up in practice for many genera- 
tions, whereby it was originally agreed that tbe family property 
should be impartible and be held and managed for the benefit of 
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the family, by a single member at a time, in a certain order of 
succesdon, the other members being entitled to maintenance 
only without any power of interference with the management. 

According to the ancient law of the country, the ruling power 
was entitled to a certain share of the produce yielded by every 
bigha of cultivated land ; for the purpose of convenience in collect- 
ing the same, the country was divided into a large number of 
fiscal districts, each of which was under the charge of an officer 
of government, whose principal duty was, to collect the king's 
share of the produce or the land-revenue or the land-tax, as well 
as other taxes levied on tradesmen and the like. Like other 
occupations in India, the office of the tax-collectors became 
hereditary, and their remuneration consisted of a certain per- 
centage of the net collections made by them. In course of time, 
the value of the king's share of the produce collected in each of 
the fiscal districts became well-known, and these revenue-officers 
were required to pay a certain amount of money, being the approxi- 
mate value of the king's share after deducting therefrom the 
collection charges and their own remuneration; which amount wa» 
liable to variation owing to circumstances justifying an increase 
or diminution thereof. 

By the Permanent Settlement of 1793, these hereditary tax- 
collectors in Bengal, Behar, and Orissa or Midnapur, were con- 
verted into proprietors of the fiscal districts or Purg^nnahs ; in 
other words, the British Administration transferred its right to the 
king's share of the produce of the lands in the fiscal districts, to 
the hereditary tax-collectors generally known by the name of 
Zemindars in Bengal, si^bject to the condition of paying a certun 
fixed amount of annual land-revenue to the Government. 

According to a custom originating in considerations of 
financial convenience, these hereditary offices were impartible and 
descendible by primogeniture to the eldest sons of the holders 
thereof after their death. But their character was changed by 
the Permanent Settlement, and they were converted from offices, 
into tenures in land. 

While concluding the Permanent Settlement with the Zemin- 
dars, and thereby conferring proprietory right on them in respect 
of lands settled with them in perpetuity, the British Administration 
thought it desirable to take away the character of impartibility 
of their original status in relation to the lands, of which they 
had been the tax-gatherers only, and not proprietors. 

In order that there might not be any doubt on the subject,. 
Regulation XI of 1793 A.D. was passed, which refers to the 
previous custom of impartibility, and declares that, notwithstand- 
ing the same, these newly formed estates shall be descendible like 
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other descriptions of property, to all the heirs of the deceased 
proprietor, according to the Hindu or Mahomedan law of inherit- 
ance, and shall be liable to partition when devolving on two or 
more heirs. 

Subsequently in the year 1800 A.D., an exception to the 
above rule was declared by Regulation X of that year, the Pre- 
amble of which runs as follows,—" By Regulation 3^ of 1793, 
the estates of proprietors of land dying intestate are declared liable 
to be divided among heirs of the deceased, agreeably to the Hindu 
oi^ Mahomedan laws. A custom, however, having been found to 
prevail in the jungle mehals of Midnapur and other districts, by 
which the succession to landed estates invariably devolves to a 
single heir without the division of the property, and this custom 
having been long established^ and being founded in certain circum- 
stances of local convenience which still exist, the Governor 
General in Council has enacted the following rule/' 

The rule enacted is that, the Regulation XI of 1793 shall not 
be considered to supersede or affect any such local custom, which 
shall continue in full force, and the landed estates shall devolve 
to a single heir, to the exclasion of the other heirs of the deceased. 

Similar in effect is Regulation XI of 1816, which declared 
that certain tributary estates in the district of Cuttack shall not 
be subject to partition, but shall descend entire and undivided to 
a single heir according to local and family usage. 

It should be observed that it is difficult now to distinguish 
between tlie different kinds of impartible estates as described 
above, more especially between the principalities and the Zemin- 
daries, by reason of the holders of the latter, who are titular 
Rajas or Mahardj&s having assumed the insignia of royalty. 

But still there are good grounds for considering that the im- 
partible estates in the Jharkhand or jungle mehals of Chota-Nag- 
pur and the neighbouring districts, and the Gurjat states of 
Orissa, were originally principalities or small states or territories 
of independent chiefs and feudatories, who were real Rajas, and 
at one time used to exercise the powers of an autocrat within 
their respective dominions ; some of them are still permitted to 
enjoy their former powers in certain matters, such as the Raja 
of Singhbhum, 

In the jungle mehals there is a custom, according to which 
the Raja's sons have different titles in the order of their seniority ; 
the eldest son is called the Jubaraj, the second Hekim, the third 
Bara-Thakur, the fourth Kumar or Cowar, the fifth Musib and 
the rest Babu, — a term which is now the usual compellation in 
Bengali for respectable men. 

The holders of these estates follow the practice of real Rdjis 
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or Kings in a few matters ; for instance, the Bnja is not subject to 
the rale of impurity or mourning e?en on the death of his parents 
(Manu y, 96-97), nor has he to perform the srdddha and the like 
religious ceremony, which it is the duty of the Hekim.to do; . 

Onus as to impaitibility.^-^When there is a dispute with res- 
pect to an estate being impartible or otherwise^ the onus lies on 
the party who alleges the existence of a custom different front 
the ordinary law of inheritance, according to which the estate is 
to be held by a single member, and, as such, is not liable to parti- 
tion : Zemindar of Merangi v. Sri Bajuy 18. LA., 45,=sl4 M.S,^ 
237 ; Srimantu t. SrimanH 17 LA., 134=18, M.S., 406. 

The Zemindari of Hunsapur or the Hutwa Raj was, like simi- 
lar extensive zemindaries, impartible and descendible to the eldest 
male heir, for many generations before the Company's accession 
to the Dewany, when in consequence of the refusal of the holder 
thereof, to acknowledge the guaa^-sovereign rights of the Com- 
pany, he was drifen to the jungles, and the Zemindari was con- 
fiscated in 1770, but subsequently at the time of the Decennial 
Settlement in 1790, the Zemindari was granted to a member of 
the junior branch of the same family, as a matter of favour : it 
was held that in the absence of any express intention of the 
grantor to alter the nature of the tenure, it must be presumed^ 
according to the policy of the Decenhial Settlement, tliat the 
subject of the grant was the old Zemindari with all its incidents 
including impartibility, and that the transaction was not so much 
the creation of a new tenure, as the change of the tenant by the 
exercise oi ^ vis major x — Babu Beer Pertah Sahee v. Maharaja 
Rajender Pertab Sahee^ 12 M.LA., 1. i 

It was further held in this case that Regulation X of 1798 
does not affect the descent of the large Zemindaries held as Baj^ 
or subject to KuldcMr or family custom. 

It was also held that the title of Bdjah is not absolutely 
essential to the tenure of an estate as a Raj. 

In some other cases, however, it has been held that there was 
nothing in the grant made by Government or in the circumstances 
attending it, showing that it was intended to create an impartible 
Zemindary or to restore an old tenure with impartibility attached : 
Raja Venkata v. Court of TFarcfo, 7 I. A., 88 ; Zemindar of Merangi v* 
Sri Raja, 18 LA., 45 « 14 M.S., 287. 

Evidence of family usage, by which the eldest son, succes- 
sively for eight generations, succeeded to a Zemindari to the exclu- 
sion of other sons, was held to be sufficient to establish it to be 
im^Mirtible i-^Rafout TJrjun Singv. Rawui Ohuneim Sing^ 5 M.LA., 
169. 

But the mere fact that an estate has not been partitioned for 
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six or seven generations, will not make it impartible wben previotisf 
partition is proved : Thahur Dwrriao Sing v. Thakur Davi SingJ 
1LA.,1 = 18B.L.R.,165. 

' A special usage modifying the ordinary law of suc^essioir 
must r be ancient and invariable, and^must be established to be b& 
by .dear and unambiguous evidence i—Bama v. Siva, 14 M.I, A,, 
570=17 W.E., 558; see also 15 W.R., P.C., 47; 16 W.B„ 179;* 
Hw V. Sheo, 3 I.A., 259 = 26 W.E., 56. 

Impartibility and Jointness.— Although the impartible 
estates cannot be held by more than one person, and is possessed 
exclusively by one member at a time, yet they may be the joint^ 
property of the members of a joint family governed by the Mitfik-i 
shar^, so as to pass by survivorship. 

Thus, it is observed by the Judicial Committee. — " A PolUam 
is. in the nature of a Raj ; it may belong to an undivided family,' 
but it is not the subject of partition ; it can be held by only one 
member of the family at a time, wlio is styled the PoUigary the 
other members of the family being entitled to a maintenance or 
allowance out of the estate:" {Naragunty v. Vengamay 9 M.I: A., 
66, 86). Similarly it is observed by their Lordships in the Shwa^ 
gunga CAsej — ^^ Hence if the Zemindar^ at the time of his deiith 
and his nephews were members of an undivided Hindu family, 
and the Zemindariy though impartible, was part of the cpmihon^ 
family property, one of the nephews was entitled to succeed to it' 
on the death of his uncle. If, on the other hand, ih^ Zi^mAAiUai^ 
at the time of his death, was separate in estate from hi^ brother's 
family, the ZemmcIaH ought to have passed to one of his widows; 
and ^ilin^ his widows to a daughter, or descendant of a daugh- 
ter, preferably to his nephew, following the course of succession 
which the law prescribes for separate estates. These propositions 
are incontestable :" 9 M.I.A., 589,589. 

It should be observed that where property is held in co-paroe-' 
nary, by a joint family under the Mitdksbard, there are ordinarily 
three rights vested in the co-parcehers» namely, the right of joint 
enjoyment, the right to call for partition, and the right to^ 
survivorship. Where impartible property is the subject of such' 
ownership, the right of joint enjoyment of the members other^ 
than the holder thereof , is deduced to the right of maintenabde^ 
recieivable from the estate by virtue of the co-ownership, and theJ 
right of partition is, from the nature of the property, incapable of' 
existence. But the right of survivorship founded on co-ownership, ^ 
is not inconsistent with the nature of the property, and therefore* 
remains utialEected. ' ^ / • 

The holder of a joint but impartible' estate, is a cd o\tftef' 
though entitled to the exclusive possession, and as such he nppearisis 
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to be under two duties to his co*parceners in virtue of their 
co-ownership, namely, the duty to provide them with maintenance, 
and the duty to preserve the corpus of the estate, which he alone, 
heing one of several joint-tenants, is incompetent to alienate 
except for justifiable causes : — Naraganti v. Venkata^ 4 M.S., 250. 

In this respect there appears to be a conflict between the 
different decisions of the Judicial Committee. 

In the Tipperah case of Ned Kisio Deb v. Beer Chunder Tbahur, 
12 M.LA., 540, the Lords of the Judicial Committee observe as 
follows : — *^ Still when a Baj is enjoyed and inherited by one sole 
member of a family, it would be to introduce into the law, by 
judicial construction, a fiction, involving also a contradiction, to 
call this separate ownership, tbough coming by inheritance, at once 
sole and joint ownership, and so to constitute a joint ownership 
without the common incidents of co-parceners1iip. The truth is 
the title to the Throne and the Boyal-lands is, as in this case, one 
and the same title ; survivorship cannot obtain in such a possession 
from its very nature, and there can be no community of interest ; 
for claims to an estate in lands, and to rights in others over it, as 
to maintenance, for instance, are distinct and inconsistent claims. 
As there can be no such survivorship, title by survivorship, where 
it varies from the ordinary title by heirship, cannot, in the absence 
of custom, furnish the rule to ascertain the heir to a property 
which is solely owned and enjoyed, and which passes by inheritance 
to a sole heir/' 

This was a Bengal case governed by the D&yabh&ga, and so 
. it is no autbority in a case governed by the Mitdkshard, according 
to which a son living jointly with his father, inherits even the 
latter's self-acquired property by survivorship and not by inheri- 
tance. It would, no doubt, be a contradiction in terms, to call a 
separate ownership, at once sole and joint ownership; but it 
would be begging the question to call the right of a single person 
to hold an impartible estate, a separate ownership). 

Then again, why should not the right of the other members 
to maintenance out of the estate, be referred to their joint owner- 
ship in the impartible estate ; the inequality and disproportion 
between what is received by the holder of the estate, and what is 
paid to each of the other members for his maintenance, cannot 
and does not affect their co-ownership, as similar inequality 
obtains even in other circumstances. For instance, take the case 
of a joint family consisting of eleven first cousins, of whom one is 
the son of one brother, and ten are the sons of another brother ; 
here, on partition, the former would be entitled to half the estate, 
and each of the others to one-twentieth, yet there are co-ownership 
and survivorship among them. The excess of what the holder of 
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the estate gets over wbat any other member receives, is designed 
{or the preservation of the dignity of the family and the improve- 
ment of the estate. 

The argument that a son does not acquire a right by birth 
to an impartible estate in the possession of the father, because 
the former cannot demand partition, is contrary to Hindu law, 
which recognizes ownership in property, the only ordinary legal 
<;onsequence of which, is, the right to receive maintenance from 
that property. And this co-ownership, which may be called 
imperfect or subordinate, is recognized to account for the rifi^ht of 
maintenance, which the wife and a son enjoy in the property of 
the husband and the father respectively. The ignoring of this 
doctrine of Hindu law, has led to the serious misconception, 
namely, the denial of proprietary right by reason of the want of 
power to demand partition. See cmte p. 239. 

Accordingly in other cases the Privy Council have given effect 
to survivorship : — Nara^unty v. Vengamay 9 M.I. A., 66 ; Chintamun 
Sing V. ML Nowlukho Konwari, 2 I. A., 263 = 1 C.S., 163; Baja 
Rwp Sing v. Rani Baimi^ 11 I. A., 149 = 7 A.S., 1 ; MaharaniHira 
Nath Koer v. Bahoo Bam Narayan Sing, 9 B.L.B., 274= 17 W.E., 
•316; RajaJogmdra Bhupati y. Nityanandy 17 I.A., 128=18 C.S., 
151. 

When a member of the family gets maintenance from the 
holder of an impartible estate, or enjoys the rents and profits of 
land granted in lieu of maintenance, he is deemed to be construc- 
tively joint in estate with the holder, so as to be entitled to get 
the estate by survivorship. 

But, apparently inconsistent with, and subversive of, the 
above principle, is the doctrine enunciated by the Privy Council, 
namely, that a son does not acquire by birth any right to an 
impartible ancestral estate in possession of the father, so as to 
become his co-owner and to prevent an alienation by the latter, 
of an important and valuable portion of the estate : — Sartaj Kuari 
▼. Deoraj Kuari, 10 A.S., 272 = 15 I.A., 51 ; 26 I.A., 83=22 M.S., 
383. 

The effect of these decisions is that when an estate is im- 
partible, the sons of the present holder have no locus standi to 
question the father's dispositions of the estate : 22 M.S., 538. 

But it should be observed that there cannot be survivorship 
without co-ownership and joint tenancy; and one co-owner alone 
is not competent to alienate that which is the subject of joint 
tenancy and co-ownership. The correct view seems to be, tbat 
the holder of the estate has no more interest in the estate than 
the other members, but by virtue of his position as the holder of 
the estate, he lias full control over the surplus incotpe for his life. 
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It sbould, bowever be specially noticed tbat tbe view that 
the members of « Mitdksbarfi joint-family, otber tban tbe bolder 
of an impartible estate, are co-owners with bim of tbat estate^,--* 
seems to be greatly modified if not exploded by tbe recent de- 
cisions of tbe Privy council, unless special family custom to that 
effect can be proved. 

Holder's riffhts and alienability.— The alienation of a portion 
of an impartible estate^ by the bolder thereof, would be contrary to 
tbe very nature and character of tbe tenure of such .property ; for, 
if such transfer were allowed, it coald not be effectuated except by 
partitioning tbat which is ex hypotheai impartible. If therefore it 
cannot be alienated in part, it would follow a fortiori that it cannot 
be alienated in its entirety. Inalienability, therefore, appears to 
follow as the necessary logical consequence of impartibility. The 
policy of the law, or of tbe grant, or of the family arrangement, 
by which an estate was originally made impartible, cannot but be 
taken to intend tbe continuance of the corpus of the property 
intact, in the hands of the successive holders thereof. Tbe object 
of excluding all the other members of the family from participar 
tion in tbe estate, cannot reasonably be taken to be any other 
than its preservation in entirety without diminution. To prevent 
the ordinary law of inheritance to take its course, by depriving 
all tbe otber heirs of equal enjoyment, for the purpose of making 
the estate indivisible, and at the same time to allow the holder, 
to destroy or divide tbe property according to his pleasure, and so 
to undo the whole scheme, would be two most incongruous and 
inconsistent things, that cannot reasonably be reconciled. The 
absolute power of alienation in the holder of such property, is not 
only contrary to the spirit of Hindu law, according to which 
immoveable property cannot, as a general rule, be alienated except 
for justifiable especial causes, but is also opposed to the doctrine 
of survivorship held to be applicable to these estates, in certain 
circumstances. 

Hence the view taken by the Madras High Court with respect 
to the position of tbe holder of the estate, in relation to it, appears 
to be in accordance with the Mit&ksharfi law, namely, that an 
ancestral impartible estate is the subject of co-ownership of all 
the brethren like ordinary property, and the holder is bound t<y 
preserve the corpus of the estate ; and that tbe position of the 
holder of an impartible Baj is similar to that of a father with' 
respect to ancestral property under the Mit&kshard ; — Naraganti 
V. Vmkata, 4 M.S., 250 ; Qavuri v. Baman, 6 M.H.C., 98, The 
Bengal High Court also took the same view in the case of Bajcth 
Bam Narain v. Perium, 20 W.B., 189, and held tbat all the 
incidents of joint property under tlie general Mit&kshari law* 
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must still remain, except in so far as the same is controlled by 
the special castom, which went to show only that the property, 
was not partible. 

The utmost right therefore, which the holder may be said to^ 
enjoy over the impartible estate, is the privilege of appropriating- 
its income daring his life, after meeting all the legal liabilitiea 
attached to the same; the savings, and any property which he 
may acquire therewith, may be said to become his self^acquired 
and separate property, over which he may exercise absolute right,, 
and which will pass on his death to his \ieivQ under the ordinary 
law ; Kottay. BangariyS M.S., 145. Although the same may also 
be fairly contended to become accretions to the estate as in the 
case of accumulations and acquisitions made by a Hindu widow in 
Bengal,— -and has been held to be so, in Lakshmipathi v. Kanda* 
samiy 16 M.S., 54, and Bamasami v. Sundara^ 17 M.S., 422. 

The principle enunciated in these cases, with respect to 
acquisitions of immoveable property, made by the holder with the 
savings of the income, is analogous to that relating to similar 
purchases by a widow. It has been held to be a question of inten- 
lion on the part of the Zemindar, whether he treated the acces- 
sions as his private property, or as an increment to the estate* 
A distinction, however, is drawn between lands situated within 
the estate, and those that are not so ; the former are presumed 
to be intended to be appurtenant to the estate, in the absence of 
any disposition inter vivos or testamentary. 

But it is asserted, as I have already told you, that a son does 
not acquire a right by birth to an ancestral impartible estate held 
by the father, t^cause be cannot demand its partition ; and from 
this it is concluded that the holder of the estate is competent to 
alienate it, unless there be a custom asfainst alienation, proved to 
exist : — Sartaj Kuari v. Dedvaj Kuari^ 10 A.S., 272; Raja Udaya v. 
Jadab Lai, 8 C.S., 199; Thakur Kapil v. Govt. ofBmgal, 22 W.R., 
17; Beresford v. Ramasubba^ 13 M.S., 197; Narain v. Lok&iiathr 
7 C.8., 461. 

It is worthy of special remark, that the question relating to 
the holder's power of alienation arose, in most cases, in connection 
with permanent grants of portions of the estate, made either to 
the junior members for maintenance, or to the servants holding a 
hereditary office under the 22q/, in lieu of salary : — 5 M.I.A., 82 y 
22 W.E., .17; 8 CS., 199; 7 C.S., 461. These grants appear 
to be resumable in default of the grantee^s male descendants in 
the male line> who are entitled to maintenance, or competent to 
perform the duties of the office, respectively; so these are never 
intended to be absolute alienations. Such grants are witliin the 
competency of the holder with restricted power of alienatioQ« 
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These, however, are songbt to be justified by the assumption oi 
unlimited power. 

But it should be observed that the right to call for partition, 
is only one of the incidents of joint ownership; hence the 
inference of absence of co-ownership, from the absence of the 
right of partition, does not appear to be logically correct. Besides, 
this is contrary to Hindu law which recognises co-ownership of 
persons who are not, however, on that account, entitled to call 
for partition ; for instance, take the case of the father's wife who 
is a co-owner, but who is not entitled to demand partition, but 
who is nevertheless entitled to maintenance by reason of her 
co*ownership, and is also entitled to a share when partition does, 
at the instance of a male co-parcener, actually take place, by 
reason of her co-ownership ; for, partition cannot create any new 
right, it is merely an adjustment, into specific portions of the 
joint property, of divers existing rights over the whole thereof. 
It should moreover be remarked, that unless the right of sons by 
birth be recognised, there cannot be survivorship which has been 
held to apply to impartible estates. I have already told you that 
the two doctrines are irreconcilable. The difficulty must continue 
until it is set at rest by the Judicial Committee. 

Recent pronouncement by the Judicial Committee.— In many 
earlier cases it had been declared by the Privy Council, in langu- 
age as clear as possible that an impartible estate ^ may belong to 
an undivided family** and may be **part of the common family pro- 
perty " and accordingly it was believed not only by laymen but 
also by judges and lawyers in this country that the position of the 
holder of an impartible estate, was the same as that of the 
manager of joint family property, and that impartibility and in- 
alienability were incidents of the tenure of the property. But it 
has now been held by the Judicial Committee in recent cases that an 
impartible estate is not really the joint property of the family, but 
that the same is to be deemed joint only for the purpose of ascer- 
taining the heir and successor of the last holder, and that impar- 
tibility does not mean that the property is to be preserved entire 
and undiminished, but it merely means that the estate is not 
divisible among the heirs of the holder who is absolute owner of 
the estate, and as such is competent to alienate it by deed or will 
in any manner he pleases, unless the estate be proved to be inali- 
enable by special family custom : 15I.A., 54; 26 LA., 83. The 
last case in which a devise by the holder of impartible estate to 
his illegetimate son, was upheld, seems to have come as a sur- 
prise on the people of Madras, and a temporary local Act has been 
passed declaring all impartible estates to be inalienable. It is 
difficult to say what evidence would amount to sufficient proof of 
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sucb family custom. If tradition and popular belief be accepted 
as sucb proof, tbere is superabundance of tbe same against alien- 
ability of impartible estates. 

Maintenance of Junior Members and Grants.— An impartible 
estate appears to be the hereditary source of maintenance of all 
the members of the family to which it belongs, though it is 
exclusively held by a single member at a time. 

I have already said that an impartible estate is the subject of 
joint ownership and survivorship under the Mitdkshar^ law, and 
that the right of sons does accrue to such an estate in the handa 
of the father in the same manner as to his self acquired property, 
from the moment of their birth, although it does not entitle 
them to call for its partition. 

The right of maintenance is, therefore, claimable by the 
junior members and their descendants in the male line, by virtue 
of their co-ownership in the estate. 

The right of maintenance must according to Hindu law be 
referred to this co-ownership, of which this right and survivor- 
ship are the legal incidents. The Judicial Committee observes,*- 
'^ These grants by way of maintenance are in the ordinary course 
of what is done by a person in the enjoyment of a fio;, or impar- 
tible estate, in favour of the junior members of the family ; who,, 
but for the impartibility of the estate would be co-parceners with 
him'' : 13 MJ.A., 833, 340. 

Maintenance may be given in cash; or grants of land 
appertaining to the estate may be made in lieu of maintenance, the 
rents and profits of which, are enjoyed by the grantee and his 
heirs male in the male line: Lahshmi v. Durgay 201. A. d^^lGM.B.y 
268; 16 M.S., 54. 

In determining the amount of maintenance to be awarded to 
a junior member, the principle upon which maintenance is allow- 
ed to a Hindu widow should be applied : regard should be had to 
the income of the Baj and other sources of income if any, and to 
the claims of other members of the family, as well as to the ex- 
penditure necessary for maintaining the position and dignity a& 
a Raja : 21 A.S., 232. 

Wrongful withholding of maintenance and unwillingness to 
pay the same will entitle the claimant to a decree for the arrears 
within the period of limitation : 24 M.S., 147=27 I.A., 157. 

The puU'O'pauirad'Sc grants in Chota-Nagpur appear to have 
originated in maintenance grants to junior members; they are 
enjoyed by the grantees and their male descendants in the male 
line, and their widows. They do not pass by inheritance to 
daughters or any heir belonging to a different gotra or family :— * 
Narain v. Lokmathy 7 C.S., 461. But these become resumable by 
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the Raja or holder of the estate, on failure of heirs male and 
their widows; the lands that are. subjects of these grants, are not 
absolutely severed from the estate, there oeing the reversion in 
favour of the holder. 

This view is in accordance with the Mitfikshard law which 
recognizes acquisition of ownership by birth, in the property of 
the father and other paternal ancestors, the lowest but invariable 
incident of which is the right to maintenance.. 

But these grants, providing as they do for the defeasance of 
the interest and its reversion, in the event of indefinite failure of 
male issue, contravene the Rule against Perpetuity as enunciated 
in the Tagore case, and would therefore be inoperative {Sri Raja 
V. SriBajay 17 M.S., 150), unless their validity can be maintained 
on the strength of custom. 

According to the Bengal School, however, ownership is not 
acquired by birth*; sons are not. therefore co-owners of their father 
in respect of the paternal or ancestral property; but their right 
to maintenance out of such property is expressly declared, not as 
an incident of co-ownership, but as an incident of their status of 
being male issue of the paternal ancestors. There cannot be joint 
ownership and survivorship under the Dayabhaga; hence the 
question as to the right of remoter descendants in the junior 
lines must depend on custom. 

In a case of Pachete Raj which, appears to. be governed by 
the Dayabhdga, it has been held that there is no law or custom, 
which entitles any member of the family, other than the son or 
daughter of a holder of the estate to receive maintenance : 
NUmony v. EingoOy 5 C.S., 256. It was, however, in evidence 
in this case, that the other members did, as a matter of fact, 
receive maintenance allowances, but this was held referable rather 
to the favour of the Baja, than to any right in the recipients. 

In the case of Patkum Raj^ it has been held that mainten- 
ance grants are resumable by the Raja on the death of the 
grantees : — Bajah Wooday v. MtJcund, 22 W.R., 225. There was 
an admission on the part of the defendant as to the grant being 
resumable. The learned judges seem to have been influenced 
by what they observe in the following passage,— r" The nature 
of a maintenance grant is obviously that whilst it makes for the 
immediate members of the family a suitable provision, it prevents 
by means of the exercise of the right of resumption the Zemin- 
dafi from being completely swallowed up by the continual demand 
upon it.'* 

But it should at the same time be borne in mind that the 
descendants of the original grantees, also require maintenance ; 
and there is no reasonable legal ground for drawing any distincr 
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tiQn, between the original grantees and their descendants witli 
' respect to their right to maintenance. As regards the apprehen- 

sion of the estate being swallowed up, it may be remarked, that 
it is not unreasonable to expect that the holder should make 
provisions for the maintenance of all the members, out of the 
large income of the estate. It seems to be contrary to the spirit 
of, Hindu law as well as to Hindu feelings^ that the remoter 
<lescendaiits of Me junior branches should be deprived of this 
source of their maintenance, whilst the holder of the estate 
should be permitted to waste its income and even to dissipate the 
estate itself by alienations for satisfying his personal wants of an 
extravagant character. 

It has, however, been held that the holder of the estate is 
<;ompetent to make permanent hereditary grants for the mainten- 
ance of the junior members and their descendants : Uday v. Jadub^ 
5 as., U3?=8 C.S., 199 (P.C.) 

The validity of these permanent grants, is maintained on 
the ground, that the holder has the power to' alienate the imparti- 
ble estate according to his pleasure, and not on the ground that 
the grantee's descendants are entitled to have maintenance out 
of the estate ; as they undoubtedly would have according to the 
Mitfikshard. There cannot be any doubt that the holders of im- 
partible estates, while making provision for the maintenance of 
their younger sons, will make the grants in perpetuity, when the 
view taken by our Courts is known to them, namely, (1) that mere 
maintenance grants may be resumed by his successor, but (2) that 
he is competent to make the grants permanent and heritable in 
perpetuity. 

. It should, however, be observed that in those estates to 
■which: the right of junior members to succeed by survivorship 
is admitted to apply, the right of a junior member's descendants 
to maintenance, must follow as a necessary logical consequence 
from the doctrine of the Mitdkshard, on which survivorship is based. 
Primogeniture lineal and ordinary. — ^The succession to an 
impartible estate is regulated by the custom of primogeniture, 
or more properly speaking, the holder of the estate is to be 
selected according to the particular custom of primogeniture, 
obtaining in the same. In the majority of cases the lineal pri- 
mogeniture appears to govern the succession to these estates, or 
^ to the office of the holder thereof, according as the holder is 

deemed to be. the absolute master of the estate, or to be its sole 
manager. < 

.By lineal primogeniture the succession goes to the eldest in 
the'eldest line, and to the eldest in the next eldest line in default 
I pf the former line. 



Digitized by VjOOQIC 



352 

By ordinary primogenitare the saccession goes to the nearest^ 
or to the eldest among the nearest if there be more than one, frono 
the common ancestor or the stock of descent, to whichever line 
he may belong. 

All estates to which survivorship applies, and in which the 
son of the last holder succeeds in preference to his younger 
brother and the like, must be taken to be governed by the rule of 
succession by lineal primogeniture. 9 

In order to understand this position, let us take a case 
governed by the Mitfikshar^ : suppose^ A the holder of the estate 
dies leaving two sons B and C, B the senior son holds the estate, 
and C the junior gets only maintenance ; jB dies leaving a son D ; 
then, D.can get the estate in preference to C, if lineal primogenir 
ture governs the succession. 

For, the estate being one to which survivorship applies, is 
the subject of co-ownership of the members of the family, tns;.. 
Ay By C and D, the last three acquired a right to the estate from 
the moment of their birth ; in a joint family the rule of succes* 
sion does not apply ; although when a member of a joint family 
dies, it is ordinarily said that his undivided co-parcenary interest 
passes by survivorship to the surviving members of the family, 
yet this proposition is not at all accurate ; what really happens 
is, that the deceased member's interest lapses ; the right of each 
member extended to the whole property, from its inception, that 
right remains unaffected by this death of a co-parcener, which 
results only in the removal of a rival right of a similar character, 
co-existing in the property, and which event does not transmit 
any fresh right to any member : — 5 B. S., 62 ; 1 A.S., 105 ; 2 G.B., 
379. Therefore C and D both had a right to the estate from 
before B^s death which cannot confer any new right on D ; then 
if D succeeds to the estate, he can do so, only by virtue of lineal 
primogeniture, otherwise C being nearer in relation to all com- 
mon ancestors commencing from A, would take, if ordinary primo- 
geniture be applicable. Although by reason of the custom of 
primogeniture B alone held the estate, yet as regards co-owner- 
ship, his position was not higher than that of C or D, his brother 
and son respectively, and the latter can take only according to 
lineal primogeniture. 

Accordingly it has been held by the Madras High Court t-hat 
when the senior line becomes extinct by reason of there being 
no son or other male descendant of the last holder, and the right 
of exclusive possession of the impartible estate is to pass to a 
member of a different branch, then it devolves, in the absence of 
proof of special custom of descent, upon the nearest co-parcener 
in the next senior line, and not on the co-parcener nearest m blood. 
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i.e., by lineal primogenitare and not by ordinary primogeniture: — 
Naraganti v. Venkata, 4 M.S., 250 ; Kachi v. Kachi, 24 M.S., 562, 
609. This is the conclusion that legitimately follows from the 
Mitdkshard doctrines. 

The tendency of decisions, however, has been, to attach 
special importance to the last holder who is sometimes considered 
to form a fresh stock of descent. This may be perfectly true ia 
the Bengal School. But there is a great and fundamental dis* 
tinction in doctrine between the two schools in this respect, 
which may be illustrated by the following example :— 

Suppose, the last holder dies without leaving male issue, but 
leaving his paternal grandfather's fifth and youngest brother 
and the said grandfather's second brother's son's son. 

If the estate is to pass by succession to the nearest heir of. 
the last holder, then it will go to the granduncle, in preference 
to the first cousin, in both the schools. But if the family be 
joint and governed by the Mitdikshard, then the property is to 
pass by survivorship and not by succession ; and as regards 
survivorship, there cannot be any difference between the first 
cousin and the granduncle, the former represents his deceased 
grandfather the second granduncle of the last holder, both of 
them would be equally entitled by survivorship: — 1 A.S., 105; 
2 as., 379. 

The heirship • to the last holder is no test in such a case. IE 
it be conceded that if there were a son left by the last holder he 
would take, then that would afford conclusive evidence of succes- 
sion by lineal primogeniture, as has already been explained, 
and therefore the first cousin being in the next senior line, would 
take in preference to the granduncle. 

But although the same conclusion would not follow from the 
Bengal doctrines, yet the succession of the eldest son ol the 
last holder would follow, if th6 descent be governed by lineal 
primogeniture. 

Where succession is governed by custom and not by the 
ordinary law, and the eldest son of the last holder succeeds 
according to it, it would be wrong to think that such succession 
lias anything to do with heirship to the last holder ; for, the 
whole course of succession must be taken to be governed by 
custom irrespective of heirship to the last or any holder, although 
relationship to him is undoubtedly the most important factor, 
but the same should be dissociated from the idea of heirship 
which does not apply. 

It should be observed that succession by primogeniture may 
be either lineal, that is, in the line of the eldest or the next 
eldest and so on ; or it may be ordinary, that is to say, it will not 

2;J 
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devolve on the eldest line, but on tbe eldest from amongst the 
nearest in degree. Now the question arises^ nearest in relation 
to whom ? in relation to the common ancestor of all the existing 
members of the family ? or in relation to the last holder ? 

Succession of the nearest to the last holder seems anomalous 
in principle. Suppose, the existing holder's eldest son dies in 
his lifetime leaving a sou, and then the holder dies leaving the 
said grandson and other sons ; then if the eldest among his 
nearest relations is to succeed, his second son would succeed to 
the exclusion of the pre-deceased eldest son's son. This kind of 
succesion, however, is never found in practice. And it should 
moreover be borne in mind that according to ordinary Hindu law 
the right of representation is admitted amongst male descendants, 
and so the eldest son's son would stand in the shoes of his pre- 
deceased father forthepurpose of inheritance from his grandfather. 
Hence it is difficult to say that he is remoter than his uncle. 

Now, if we take the holder of the estate to be the manager 
of the joint family property, and suppose the impartibility to be 
the result of family arrangement, then we may expect the primo- 
geniture applicable to such a case to be ordinary, in the sense of 
tlie succession of the eldest amongst the nearest from the common 
ancestor, and not from the last holder. For according to the 
classificatory system of computation of degrees, as well as of rank 
and honour, the eldest amongst the nearest from the common 
ancestor, would be the object of respect payable by all the other 
members of the family, and therefore he is the proper person to 
step into the position of its head. 

Hence ordinary primogeniture, prima facie consistent with 
Hindu law and usage, appears to be the succession of the eldest 
amongst the nearest in relation to the common ancestor, and not 
in relation to the last holder. 

If again the origin of an impartible estate be supposed to 
be a grant by the paramount power to a feudatory, then the course 
of succession to the Raj should likewise be presumed to have 
been settled at the time of the grant, in relation to the original 
grantee. Therefore, if ordinary primogeniture be the rule of 
succession originally fixed, the nearness or otherwise of claimants 
was necessarily to be calculated in relation to the original grantee, 
who must have been the person principally considered at the time 
of the grant. 

In practice, however, the nearest in relation to the last 
holder, is likely to have a closer connection with the Baj and its 
officers and servants, than a distant relation of the Rajahs who 
may be the nearest in relation to the common ancestor. Hence 
the former would naturally be respected by persons connected 
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with the Bajj and be looked upon by them as the proper successor 
to the existing incumbent. He would thus be in an advantageous 
position to easily take possession of the estate on the death of 
the last holder, and then to maintain his title to the same. And 
thus has arisen the importance of the last holder, with respect to 
succession and other matters. 

The kind of primogeniture applicable to a particular estate 
is generally settled by proof establishing the local or the ikxm\j 
<^ustom. So a consideration of the principles and the arguments 
set forth in tbe above discussion may not be necessary in cases 
where there is a clearly established custom of succession. 

It has already been said that it is of the essence of special 
<3ustoms and usages modifying the ordinary law of succession, that 
they should be ancient and invariable ; and it is further essential 
that they should be established to be so by clear and unambigu- 
ous evidence: Bamalakshmi y, 8ivananthayl4 M.I. A., 570 ~ LA. 
Suppl., 1. 

Case-law on succession. — Let us now turn to the decisions, 
of our Courts on the subject of succession to these impartible 
estates. 

In some cases, the greatest importance is attached to the 
last holder who is deemed to be full owner and as such to become 
a fresh stock of descent ; — Muttuvadu v. Periasami, 16 M.S., 11. 
On appeal from this decision, the Judicial Committee have held 
that, '< when an estate is impartible it is enjoyed in a different 
mode from that prescribed by the ordinary Hindu law, but the 
inheritance is to be traced by the same mode, unless some further 
family custom exists beyond the custom of impartibility ;'' and 
that accordingly the elder daughter's son who was the last male 
owner became the stock from which the descent had now to be 
traced, the ancestor who was his predecessor in title being no 
longer that stock : and that the son of the last male owner is 
entitled to succeed in consequence of the full and complete 
ownership of his father who had himself become a fresh root 
of title : 19 M.S. 451«23 LA., 128. 

The distinction between the D&yabhfiga and the Mit&kshar^ 
should, however, be always kept in view, according to the former 
of which it was held by the Privy Council in the Tipperah case^ 
that *^ it is the nearest in blood to the last male holder, that is 
the proper heir, and not the senior member of the whole group 
of agnates : ''— 12 M.I.A., 523=12 W.R., P.C, 21. 

I have already told you that an impartible estate may be the 
subject of co-ownership so as to pass by survivorship to male 
members, tq the exclusion of the widow, the daughter and the 
daughter's son, of the last holder. It should be borne in mind 
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tliat this can take place only when the family is joint and 
goterned by the Mit&ksliari. Saccession bas been determined by 
Bumvorship in the following cases Z'^Naragunti v. Vengama, 9 
M.LA., 66; 17 W.R., 816; 24 W.R., 265=2 I.A., 263; 1 M.S., 
812=6 LA., 61; 4 M.S., 250; 6 A.S., 642; 7 A.S., 1 = 11 LA., 
149; 4 C.S., 190«5 LA., 149; 17 M.S., 816. 

In a Mitdksbard joint family there is no distinction between 
full and half blood ; hence a half-brother senior in age succeeds 
by survivorship to an impartible estate, in preference to a younger 
brother of full blood : — Suhramanya v. Siva, 17 M.S., 816 f 
Bamasami v. Sundara, 17 M.S., 422. 

In the jungle mehals, the lineal primogeniture appears ta 
obtain as a local and family custom, ns has been found in several 
cases, most of which are not reported, see 19 W.B., 239. 

It has, however, been held with respect to the Talukdari 
estates in Oudh that in cases where the holder's name is entered 
in the second list prepared under Act I of 1869, and not in the 
third, the estate, although it is descendible to a single heir, is- 
not to be considered as an estate passing according to the rulea 
of lineal primogeniture : — Achat Ram v. Vday Pertab, 11 LA., 5L 

In such cases the degree prevails over the line; but where 
the degree is equal, the line prevails : — Naraindar v. Achalj 20 
LA., 77. 

Priority among sons by different mothers.— When the last 
holder leaves sons by different wives of the same caste, the first- 
born son is entitled to become the successor, although bis mother 
may be junior to his father's other wives that are also mothers 
of male issue. The rank or position of the mothers does not 
confer priority: — Bamaldkshmi v. Sivananantha, LA., Sup., Ij 
Pedda Ramappa v. Bangari Seshammay 8 LA., 1=2 M.S., 286 ;. 
Jagadiah v. Sheo, 23 A.,S., 369*28 I.S., 100. 

But if the holder leaves sons by wives of different castes, 
then a junior son by the wife of the higher caste is superior to 
an elder son by a wife of the lower caste : — Ramasami v. Sundaray 
17 M.S., 422 ; 22 M.S., 515 = 26 LA., 55. 

As succession depends on custom, there may be a valid 
custom whereby the junior son by a senior wife has prior right of 
succession, to an elder son by a junior wife. The seniority and 
juniority are determined by the date of marriage and not by age t 
—17 M.S., 422 affirmed by the Privy Council, 22 M.S., 515 = 2fr 
LA,, 55. 

It has been held that for determining who is to be heir to an 
impartible estate, the same rules apply which also govern the 
succession to partible estates, though these estates may be held 
by only one member of the family at a time ; and accordingly it 
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has been beld that an illegitimate brother succeeds ia preference 
to a legitimate but remoter relation. I have already told yon that 
it is difficult to understand the principle enunciated in this case, 
namely, Jogendra Bhupati v, Nityanund, 18 C.S., 151=17 LA., 128. 
Oonclusion. — ^It ought to be stated at the conclusion that the 
•conception of imparitible estates and their incidents, hitherto 
entertained by the people and the legal profession, upon the foot- 
ing of which this chapter was originally compiled, seems to be 
<;ompletely at variance with their nature and character as ex- 
plained in the recent decisions of the highest tribunal whose 
pronouncements are binding on all courts and suitors as positive 
rules of law. An imparitible estate is to be regarded as ordinary 
property, save and except this only that by reason of its impartibili* 
ty, it is to descend to a single person to be selected from among the 
deceased owner's heirs all of whom cannot be entitled to par- 
ticipate in it, as it is not partible property ; the selection is to 
be made according to custom, the heirs other than the one entitled 
to the estate are entitled to get only maintenance out of it Sub- 
ject to this liability to provide maintenance to the junior members, 
the holder of the estate is its complete and absolute owner, in the 
same way as of any other property, and competent to dispose of it 
in any manner he pleases either by a deed or a will, and it is 
descendible to one of his heirs, unless there be special family 
custom to the contrary proved by satisfactory evidence. Impar- 
tibility does not imply that the estate is to be preserved entire 
and undiminished ; it merely means that the property is not 
liable to be divided by the deceased holder's heirs, if more than 
one. 

In an Article contributed to the Law Quarterly Review 
vol. xvi, page 77, Sir Comer Petheram the late Chief Justice of 
Bengal points out that the doctrine enunciated by the Privy 
Council in Sartaj Kuari's case does not represent the Hindu view 
of their own law, and also the living customary rules or laws by 
which Hindus of the Mitdkshard school regulate their lives and 
properties. 

But the people are bound by the pronouncement of the Privy 
Council, so long as the same is not modified by their Lordships 
themselves or by the Legislature. 
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MAHOMEDAN LAW OF INHERITANCE. 



In its general features tbe Sonni School of inheritance bearef 
a close resemblance to the Mitdkshard law of succession, and is 
anterior to the Mit&kshard as regards development. The heirs 
are divided into two classes, namely^ the agnates and the cognates, 
or the residuaries and the distant kindred, respectively, according 
to English writers on Mahomedan law. The cognates including 
even the daughter's son, are all postponed to the agnates however 
distant. The agnates are composed mainly of males, and include 
only a few females born in the family, namely, the daughter of 
the deceased himself, and of his father and of his male descend- 
ants in the male line. The legal sharers resemble those for whom 
a provision of maintenance is made by Hindu law. 

The Sunni School appears to have preserved the ancient usages, 
and to have put a strict construction on the passages of the 
Koran bearing on inheritance. While the Shia School introduced 
a complete change in law by abolishing all distinctions between 
agnates and cognates, and by establishing a different order o£ 
succession. 

The Mahomedans, like the Hindus, believe their law to be 
of divine origin. But there is a great difference ; for while the 
Hindu law is believed to have been communicated by God to man 
in the beginning of creation, the Mahomedan law is believed to 
have been, at a comparatively recent period, communicated by 
God to Mahomed, the only prophet who flourished in the seventh 
century and died in 632 A.D. 

The Mahomedans are divided into two sects, namely, the 
Sunnis and the Shias : this division owed its origin to the differ- 
ence of opinion with respect to the succession of the office of the 
Imam or spiritual leader; the Shias were in favour of heredity or 
succession by descent from Mahomet and nomination, whereas the 
Sunnis insisted on the principle of election. 
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This difference has also given rise to a difference as to the 
soarces of- law. 

Mahomet's writings and sayings form the principal source of 
law. 

(1) The Koran contains the prophet's writings and is res- 
pected by both the sects ; it resembles the Sruti of the Hindus. 

(2) As regards the prophet's sayings traditionally handed 
down, the Shias respect those only that were handed down by his 
descendants, whereas the Sunnis admit the authority of all tradi* 
tions handed down by any person who heard or saw the prophet : 
the traditions are called Hadis or Sunnat and resemble the Smriti 
of the Hindus. 

(3) Another source of law is the ^maa^i-Ummat or concord- 
ance of the followers, which includes the explanations and decisions 
^iven by the leading disciples of the prophet ; the Shias do not 
admit the authority of these other than such as were given by 
the legitimate Imams according to themselves. 

(4) The Mahomedans admit the authority of conclusions 
derived from ratiocination by analogy — which are called Kiyas. 

The third and fourth sources resemble the commentaries on 
Hindu law, based on yukti or ratiocination. 



SUNNI SCHOOL. 

The heirs are divided into three classes : (1), Zavi-iUfuruM 
or Legal sharers, (2) Asahdh or agnates or Besiduaries, (3) 
ZaV'tl-arham or cognates or distant kindred. 

Legal Sharers.— The sharers are, — husband or wife, daughter, 
son's daughter, father, mother, true grandfather, true grand- 
mother, full sister, consanguine sister, uterine sister, and uterine 
brother. 

* True grandfather ' includes all paternal grandsires in the 
male line, the term is used in contmdisiinction to false grand- 
father, which means a male ancestor between whom and the 
deceased a female intervenes: mother's father, mother's mother's 
father, father's mother's father and the like are false grand- 
fathers. 

^True grandmother' is a female ancestor between whom 
and the deceased no false grandfather intervenes: mother's 
mother, mother's mother's mother, father's mother, father's 
mother's mother, grandfather's mother, grandfather's mother's 
mother and so on are true grandmothers ; whereas mother's 
father's mother, father's mother's father's mother are false 
grandmothers. 
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^ Son's daughter ' is an expression denoting a danglitet* of a 
male descendant in the male line : it includes a son's son's daugh- 
ter and so forth. 

So the sharers are not^ strictly speaking twelve in number as 
is ordinarily said. With reference to the ordinary enumeration 
it is also to be borne in mind that a deceased person can leave 
behind either a husband or a wife^ not both. 

Residuaries. — The Eesiduaries are subdivided into three 
classes : (1) residuaries in their own rights (2) those in right of 
another^ and (3) those together with another. 

(1) Residuaries in their own right are agnatic or con- 
sanguine or sagotra male relations. For the purpose of showing 
the order of their succession they are subdivided into three 
clesses : {a) the lineal male descendants, (6) the lineal male as- 
cendants, and (c) the collaterals. 

(a) The lineal male descendants as residuaries take to the 
exclusion of, (Jb) the ascendants, and (c) the collaterals. The order 
of successions amongst the descendants of different degrees, is 
that the nearer excludes the more remote. The right by repre- 
sentation is not admitted. Hence when there are a son, and a 
son of a predeceased son, the latter takes nothing. 

{b) The lineal male ascendants take as residuaries in default 
of the male descendants. The order of succession amongst these 
is, that the nearer excludes the more remote, the father excludes 
the grandfather, and the great-grandfather can take nothing 
when there is a grandfather. 

(c) The collaterals cannot inherit when there is any male 
descendant or any male ascendant, however remote. Amongst 
the collaterals the father^s descendants take first ; in their de- 
fault, the descendants of the grandfather ; on failure of them, 
the descendants of the greatgrandfather ; and so on ad infinitum. 
The order of succession in each branch is regulated by two 
rules, — (1) the nearer in degree excludes the more remote, (2) 
when the relations are of equal degree the full blood is preferred to 
half blood. A brother excludes a nephew, a full brother excludes 
a half brother, and a half brother excludes a full brother's son. 

(2) The residuaries in another's right are certain female 
relations who become residuaries in right of certain male rela- 
tions. They are — 

(a) A daughter (when co-existing with a son). 

{b) A son's daughter (when co-existing with a son's son or a 
remoter male descendant in the male lioe). 

(c) Pull sister (when co-existing with a full brother). 

{d) Consanguine sister (when co-existing with a consanguine 
brother). 
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The term ' son's daagbter ' is to be taken in the sense ex- 
plained before. Hence a son's son's daughter becomes a residuary 
with the great-grandson or a remoter male descendant. 

With reference to the succession of these females and the 
males of the same degree with them, the rule is that a male takes 
twice as much as a female, and this rule is to be understood as 
applicable to all cases of succession of males and females of 
the same degree of relationship except where any special rule is 
laid down. 

(3). The residuaries with another are full sister and con- 
sanguine sister (when co-existing with a daughter or son's 
daughter). The sisters become residuaries with another in default 
of their own brother. The reason for recognizing the sisters as 
residuaries with another is, that otherwise they would have been 
totally excluded, inasmuch ns they could not take as residuaries 
in another's right by reason of their having no brother of their 
own, nor could they take as sharers when there is a daughter or a 
son's daughter. 

The residuaries as the name imports, are entitled to take the 
residtie, if any, left after satisfaction of the claims of the legal 
sharers that are entitled to take shares under the circumstances. 

Legal Sharers and Residuaries.— On comparison of the rela- 
tions that are legal sharers with those that are residuaries you 
will observe that the husband or the wife, the mother, the true 
grandmother, the uterine brother and the uterine sister can inherit 
only ns legal sharers, whereas the others are both legal sharers as 
well as residuaries. The father and the grandfather are both 
legal sharers and residuaries in their own right; the daughter 
and the son's daughter are either sharers or residuaries in another's 
right; while the full sister and the consanguine sister are either 
legal sharers, or residuaries in another's right, or residuaries 
together with another. 

Let us now consider in detail the circumstances under which 
the legal sharers, take shares, ns well as the amount of their shares. 

1. Tlie husband or wife respectively takes \ or J when 
there is a son, or daughter, or son's son, or son's daughter liow low 
soever, of the deceased, and ^ or ^ when there is no such issue. 

2. The daughter, if one, takes i ; and if there be more than 
one they take §. The daughter takes as legal sharer when she 
does not become a residuaiy, i.e., when there is no son, in whose 
right she becomes a residuary. 

3. Tlie son's daughter, if one, takes i ; and if there be more 
than one they take f . The son's daughter can take as legal sharer 
if there be no son, daughter, or son's son. The first two being 
nearer exclude her, and with the last she becomes residuary. 
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Bafc when there is a single daughter and no son or son's sou, 
the son's daughter takes ^ ns legal share, being the difference of 
§ which two or more daughters would have taken and ^ which is 
actually taken by the single daughter. 

Similarly in default of nearer heirs and a residuary male 
descendant of equal degree, the grandson's daughter will take as 
the son's dauorhter. 

The son's daughter and the grandson's daughter when they 
do not become legal sharers, are rendered residuaries by a resi- 
duary male descendant of equal or lower degree. 

Suppose a person dies leaving a daughter, a son's daughter,, 
a grandson's daughter and a great-grandson. In such a case the 
daughter takes i and the son's daughter takes | as their legal 
shares, and the residue is taken by the grandson's son and 
daughter, the former taking double tbe share of the latter. But 
if instead of one daughter there were two daughters, then the son's 
daughter could not take any legal share ; she would take however 
ns residuary with the great-grandson. Both the son's daughter 
and the grandson's daughter become residuaries with the great- 
grandson. The residue is to be divided into four parts, of which 
two are taken by the great-grandson, one is taken by the son's 
dnughter and the remaining one by the grandson's daughter. 

4. The father takes | as his legal share when he does not 
become the residuary, that is to say, when there is any lineal 
male descendant however low. But though the father may be 
the residuary, yet he is entitled to take first as a sharer when there 
is a daughter, and then as the residuary. Otherwise he might 
have been totally excluded under certain circumstances, there 
being no residue left. 

5. The mother takes \ as her legal share. But when there 
is no sharer or residuarj in the descending line, nor more than 
a single brother or sister, she is entitled to J. When there is no 
father she takes i of the whole, but when there is the father she 
takes i of the remainder after the share of the husband or the 
wife has been satisfied. 

Ton will observe that the mere existence of two or more 
brothers and sisters would reduce the mother's share to i, althougli 
they might not take anything by reason of the existence of a 
male ascendant. 

6. The true grandfather's share is \. He takes this share in 
default of the father, and in the same circumstances under which 
the father would have taken if alive ; that is to say, when there ia 
any male descendant in the male line. In default of the male 
descendants and of the father the grandfather takes a residuary. 

Similarly on failure of the nearer ones, a remoter paternal 
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grandsire in tbe male line takes ^y when be does not become a 
residuary. 

7. Tbe true grand mo tber's sbare is i. Tbe motber's existence 
is a bar to tbe inberitance of grandmotbers botb paternal and 
maternal. Tbe paternal grandmotbers are excluded also by tbe 
fatber. All tbe grandmotbers of tbe same degree take the sixth 
jointly. Tbe fatber's mother and tbe mother's mother will take 
the sixth dividing it equally. A nearer grandmother of either 
side excludes a remoter grandmotber. Tbe mother's mother will 
exclude tbe fatber's mother's mothers. 

8. A single full sister's sbare is ^ ; two or more full sisters 
take §. The full sister becomes a sharer in default of tbe full 
brother and under tbe same circumstances in which her brother 
if she bad one would have been a residuary and would have ren- 
dered her a residuary ; with this difference that tbe full sister 
cannot become a legal sharer when there is a daughter or son's 
daugbter^ with whom also she becomes a i*esiduary. So a full 
sister can take tbe legal share^ provided there be no descendant 
who can take either as sharer or residuary^ no male ascendant and 
no full brother. 

9. A single consanguine sister takes i ; two or more such 
sisters take §. A consanguine sister can take tbe legal share 
under the same circumstances as the full sister^ and in her default 
and in default of a consanguine brother. 

But if there be a single full sister who takes i as her sbare, 
the consanguine sister takes \, if there be no consanguine brother. 

10. Tbe uterine brother or the uterine sister, .if one, takes ^ 
a,s his or her sbare ; if there be more than one, they take i. There 
is no distinction between them, by reason of sex. They are en- 
titled to the above sbare, when there is no descendant taking as 
fiharer or residuary and when there is no ascendant residuary. 
The existence of a brother and a sister of either the whole or the 
iialf blood offers no obstacle to their inberitance as sharers: so 
their position is better than that of brothers and sisters by the 
fiame fatber only. 

Rules of Distribution.— The legal shares are i, i, i, i, i and |. 
When tbere are different sets of heirs and each set is composed 
of more persons than one, write down in a line the frac- 
tions representing the shares and tbe residue if any. Multiply 
the denominator of each share and tbe residue by the number 
of persons that are entitled to the same^ and then reduce the 
fractions last obtained to their equivalents with the L.C. Deno- 
minator. The L.C.D. will represent the number of parts into 
which the estate is to be divided, and tbe numerator of each of 
the last mentioned fractions will represent tbe number of parts 
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tvhich each of the individuals in tbe different sets of heirs will 
respectively obtain. 

Increase. 

Sometimes it so happens that the shares of the legal sharers 
who are entitled to take^ being added up^ the sum becomes more, 
than unity. In such a case the common denominator is to be 
increased to a number equal to the sum of the numerators. This 
is called increase^ and when this occurs there is nothing left for 
the risiduaries. On looking to the fractions representing the 
shares, you will find that in whatever different combinations these 
fractions may be, their common denominator will be either 6, 8, 
12 or 24. An increase may take place when the common denomi- 
nator is 6, 12 or 24. 

Under certain circumstances the 6 is to be increased to 
7, 8, 9 or 10; the 12 to 13, 15 or 17 ; and the 24 to 27. 

6 is increased to 7, when there are 

husband and two full sisters; or husband, one fall sister 
and a consanguine or uterine sister. 
It is increased to 8, when there are 

husband, two full sisters and mother ; or husband, one full 
sister and two uterine sisters. 

It is increased to 9 when there are 

husband, two full sisters and two uterine sisters; or hus- 
band, one full sister, two uterine sisters and mother. 
It is increased to 10, when there are 

husband, two full sisters, two uterine sisters ard mother. 
12 is raised to 13 when there are 

widow, two full sisters and mother 
It is raised to 15, when there are 

husband, two daughters, father and mother ; or 

widow, two full sisters, and two uterine sisters ; or widow 
two full sisters, one uterine sister and mother. 
It is raised to 17, when there are 

widow, two full sisters, two uterine sisters and mother. 
24 is raised to 27, when there are 

a widow, two daughters, father and mother. 

The doctrine of increase as explained above, may on a super- 
ficial consideration, appear to be arbitrary and based upon iio 
principle. But if you study the subject carefully, you will per- 
ceive that the so-called increase means in mathematical language, 
proportionate reduction. The fraction representing the share of 
a legal sharer when he was individually considered, is no doubt 
intended to indicate that the legal sharer is entitled to such por- 
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Hon of tbe estate as corresponds to tbe fraotion. Bat when there 
co-exist legal sharers, entitled to take shares, the aggregate 
whereof exceeds unity, then the doctrine of increase requires us 
to take the fractions as representing tlie proportions according to 
which the estate is to be divided amongst the different sharers, 
and not as representing the portions of the estate, such as were 
originally intended. 

Take for instance the case of husband and two sisters. The 
liusband^s share is ^; and the two sisters' share is |. Then 
according to the principle of increase, 

husband's share : two sisters' share: : 1 : | 

::3:4 
.*. husband's share ssf. 
and two sisters' shares^. 

Take another instance, tnz., the case of husband, two full sis- 
ters, two uterine sisters and mother; then according to the above 
principle, husband's share : two full-sisters' share : two uterine 
sister's share : mother's share ::i:§:i:i::|:f:|:i::3: 
4:2: 1. 

.•. husband's share ssy»^, 
two full sisters' share =tV» 
two uteriue-sistei-s' share =^, 
and mother's share =3^. 

Return. 

You will observe that legal sharers entitled to take may co- 
exist, the sum of whose shares is equal to unity or more. In such 
a case the residuaries have nothing left for them. On the other 
Land, there may be a residue left after satisfaction of the claims 
of the legal sharers, but no residuary to take tlie same. In a case 
like this, the residue comes back to those legal sharers that under 
the circumstances are entitled to take shares; with this exception, 
however, that the husband or the wife cannot take the residue in 
preference to the distant kindred. The case of the residue revert- 
ing to the legal sharers for want of a residuary to take the same 
is technically called the return. 

The legal sharers that may be entitled to the return are, (1) 
daughter, (2) son's daughter, (3) mother, (4) true grandmother, 
(5) full sister, (6) consanguine sister, (7) uterine sister, and (8) 
uterine brother,— that is to say, the legal sharers with the excep- 
tion of the husband or the wife, and of the father and the true 
grandfather, the latter two being residuaries in their own right. 
Tou will remember that when the daughter or the son's daughter 
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co-exists witlia fall sister or consanguine sister, the sister becomes 
a residoarj; hence in such a combinat(ot^ there is no returp* 

The return is the reverse of what is called the increase. The 
return mearus proportionate increase, whereas the so-called in* 
crease means proportionate reduction, in the one case, the aggre« 
gate <>f the shares assigned to the sharers when individuallj cousin 
dered, is less than unity; while in the oth^er, it is greater than 
unity. The principle of distribution is the ^ame |n bot^h cases, with 
this difference that, in the case of return, you are to deduct first the 
share of the husband or wife who is not entitled to. the return^ 
and to distribute the remainder among the aharers in proportion 
to the fractions representing their original shares. Thus, for in; 
stance, when there area widow, a daughter and th^ mother, the 
widow's share being i, the remainder | is to ,be divided between 
the dausrhter and the mother, in the ratio of i : \ ; and ^^ i : 5 

7 • ^ ; . o • 1 , V . . , ; ; . " ' ' i . ■ » 

.*. daughter's share = 4 of -J 5s H, 

and mother's share = i of |^ = -yV. >.:;, 

If instead of one daughter there are two, then the | is to he 
divided in the ratio of | : ^. And | : i : : i : i : : 4 : 1> 

.% two daughters' share = i of | = ff, 
and mother's share zs i ot ^ ^ t^* 

The above are the rules regarding the succession and inheri* 
tance of the relations that are called sharers and residua^ies^ 
The principal features distinguishing the Sunni School of mheri- 
tance from other systems of jurisprudence are, that it postpones 
the distant kindred or cognates, including even the daughter's 
son, to the agnates however distant, and that it shows a considera- 
tion at the^ same time to different relations with whom a persOn is 
bound by the ties of natural love and affection. Most of the 
relations enumerated above are no doubt excluded by the existence 
of nearer ones. The relations, however, that can under no cir- 
cumstances, be excluded and must take some share or other, are 
those from whom a person immediately derives his existence, 
those who derive their existence immediately fromi that person> 
and one who in the eye of almost all systems of law, is viewed as 
one and the same person with that person : in other words, the 
father and the mother, the son and the daughter, and the husband 
orthe wife. :- 

DisTAirr EiNDBED OB Cognates. 

Let us now proceed to consider the succession of the distant 
kindred. The succession opens to them on failure of the legal 
sharers and the residuaries. The above rule, however, is subject 
24 
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to this exception^ namely, that the hushand or the wife does not 
exclude them, the residue of the estate, aft^r deducting his <>r 
her slmre, goes to the distant kindred. 

The distant kindred are divided into four classes : — • 

The first class includes- those descendants of the deceased 
that are neither sharers nor residuaries, that is to saj^ the children 
of the daughter and of the son^s daughter how low soever. ' 

The second class comprises those ascendants^ that cannot 
take either as sharers or residuaries ; that is to say, the false 
grandfathers and the false grandmothers, however high. 

The third class comprehends those descendants however low, 
bf both parents, who are neither sharers nor residuaries ; in other 
words, the descendants of brothers and sisters other than the 
male descendants of the full and consanguine brothers, these 
being residuaries. They are the daughters of the full and the 
consanguine brothers ; and the sons and daughters, of the uterine 
brother, and of the sisters of all descriptions ; and their descen- 
dants however low. 

Under the fourth class come the descendants of the imme- 
diate parents of both the parents, i.e., the descendants of the 
father's father, the father's mother, the mother's father and the 
mother's mother, other than those that are legal sharers or resi- 
duaries. They are the father's uterine brother and the father's 
sisters, the niother's brothers and the mother's sisters, the 
daughters of father's full and consanguine brothers, as well as the 
descendants of all these how low soever. 

The order of succession amongst the four classes of the 
distant kindred is the same as amongst the residuaries. First come 
the descendants; in their default, the ascendants; aud on failure 
of them, the collaterals: amongst the collaterals again, the 
descendants of the parents come firsts and in their absence, the 
descendants of the grandparents. 

The four classes of the distant kindred, therefore, take in the 
order in which they have been enumerated above. 

The order of succession amongst the relations of each group 
is governed by rules somewhat complicated. The general rules 
applicable to the four classes are, that the nearer in degree ex- 
cludes the more remote; and that, of two relations equal in de- 
gree, if one be immediately related through a sharer or a residuary 
and the other not so, the former is to be preferred to the latter. 



Digitized by VjOOQIC 



11 

THE SHIA SCHOOL. 
Heirs generally* 

According to tbe Shia Scbool, tlie causes of lieri table right 
are two, namely: (1) JYiwaft or consanguinity, and (2) Sabab or 
special connection, ; 

Tbe Sabab or special connection is of two kinds, namely : (1) 
^oujiyat or conjugal relation, whereby the husband and the wife 
become heirs to each other under all circumstances, (2) Vald or 
the threefold peculiar connection, namely : (a) the Vald of emanci- 
pation or that subsisting between the master and an emancipated 
slave, Q>) the Vald of Jamin^irjarirah or that between a person and 
his surety taking the responsibility for any offence that may be 
•committed by him, and (c) the Vald of Imdmat or the spiritual con* 
tiection between the hndm or spiritual head and a Mahomedan. 

Of the three kinds of Valdy the Imam^s succession only need 
be considered ; the estate of a male goes to the Imam in default of 
the heirs by blood relationship notwithstanding the widow, who 
IS not entitled to claim the residue left after deduction of her 
legal share, i.e., one-fourth of the estate. The estate of a female, 
however, cannot go to the Imamy if there is the husband, who is 
•entitled to the residue in preference to the Imdm. 

Heirs by blood relationship. 

The Nasab or consanguinity is the principal cause of inheri- 
tance, and applies to all relations agnate or cognate. For tbe 
^purpose of the order of succession, the relations are divided into 
three groups or classes : — 

1. The first class consists (1) of the two parents, and (2) of 
the descendants male or female how low soever, 

2* The second class comprizes (1) all ancestors other than 
the parents, how high soever, male or female, on the father's or 
the mother's side, and (2) all descendants of the parents, namely: 
brothers and sisters, full or half, and their descendants, how low 
soever. 

3. The third class comprehends all collaterals near or remote 
<1) on the father's, and (2) on the mother's side, namely: tbe 
paternal and the maternal uncles, grandnncles and so forth, how 
high soever, and their descendants how low soever. 

When there is any heir of the first class, none of the second 
and the third classes, can take anything ; nor can a relation of 
the third class inherit when there is any heir of the second class* 

Legal SJiarers. 
(1) The husband, or (2) the wife, (3) the daughter, (4) the 
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father, (5) tbe mother^ (6) the full sister, (7);the lialf sister by the- 
same father only, (8) the brother and sister by the same mother 
cnlj, — are tbe legal sharers according to the Sbia School. 

1 & 2. The husband and the wife are entitled to take only 
M legal sharers when co-existing with the heirs by Nasai, and 
their respective shares are the same as under the Sunni School. 

The husband inherits b, share of all kinds of property left 
by the wife; aiid so does the. wife, provided she has issue of her 
body by the deceased ; otherwise, she does not get any share of 
land, but she is. entitled to the legal share of , the value of the build* 
ings and trees standing on land, and of household effects, not 
the things themselves. 

3. The daughter becomes a sharer under the same circum^ 
stances and takes the same share, as under the Sunni School, i.e.r 
when there is no son,^— with whom she beconies i^ residuary ; apd 
if one, she takes half, and if there be twp or more daughters they^ 
take two-thirds. 

4. The father takes, qs a legal sharer. when tliere is anjr 
issue, however low, of the deceased, and as a residuary when there- 
is no such issue; and his shnre is one-sixth. 

5. The mother gets a sixth as her legal share when the de- 
ceased has left <^ny descendant how low soiever ; but if tliere is no- 
issue and if there be tbe father then she is entitled to a third, 
provided there be not brethren, i.e., two brothers, or one brother 
and two sisters, or four sisters, - by the same father and mother, 
or by the same father only; although these brothers and sisters 
cannot themselves get anything, yet their existence prevents the- 
mother from getting more than a sixth, not only as a sharer, but 
even by way of return. 

6 & 7. It should be remarked that the brothers and sisterjs^ 
belong to the second group of heirs; so they can take as legal 
sharers only when there is no heirs of the first group. 

It should also be borne in mind that brothers and sisters and 
their descendants inherit together with grand-parenta however 
high. 

According io the Shia School, a paternal grandfather is deem- 
ed equal to a full brother or to a consanguine brother, i.e., a half 
brother by the same father only ; and a paternal grandmother is^ 
deemed equal to a full or a consanguine sister. 

A full sister and a consanguine sister become legal sharers 
respectively under the* same qircumstances, subject, however, tor 
the above doctrine, that i^ to say, they cannot be legal sharera 
when there is a grandfather^ with whom they must become resi- 
duaries. 

It shotiW also Re -noted that under the Shia School> a full or 
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4ii confiianguin^-fiister cannot become rcBidaary with a daugliter 
a6 under the Satini School ; for, none in the second group can take 
-auything: when there is anj one of the first group. 

8. The uterine brother and sister, i.e., the brother and sister 
by the same mother only take as legal sharer when the succession 
igoes to the second group of heirs. . 

A single such brother or sister takes one-sixth as his or her 
legal share/ two or more such brothers and sisters take ouQ-third to 
which they are equally entitled without any distinction based ou 
•isei. 

The maternal grandfather and grandmother are deemed equal 
respectively to a brother and a sister by the same mother only, when 
•co^ezisting with the latter, and are therefore entitled to take a 
«hare of the third allotted to two or more uterine relations. 

Succession of the first group. 

The first group consists of the parents and the descendants. 
When atiy one belonging to tbis group is in existence, none of 
the second or third group can take anything. 

The only persons who can succeed together with a descen- 
'dant are the parents and the husband or the wife. 

Amongst: the descendants the nearest in degree, whether 
male or female excludes the more remote; for instance, if there be 
a daughter and a predeceased son's ^son, the latter takes nothing. 

If there be a son and a daughter, the son takes twice as much 
as the daughter. And this rule . generally appliea to all cases 
when a male and a female of the same degree innerit together. 

Amongst descendants sprung from a son and a daughter, 
there is the right of representation with respect to their respec- 
tive shares, i.e., the son's desceridahts Whether one or more, will 
take the son's share and the daughter's issue will take the daugh- 
ter's share; for instance, when there are a son's daughter and a 
daughter's son, they being of equal degree become heirs together, 
but the former takes two-thirds and the latter one-third being the 
respective shares which their father and mother if alive would 
have taken. 

When there is la son' or son^s 48sue who becomes heir^^then 
^ach of the parents takes a sixth. But should there be neither 
son. nor iiisissuQ, but a daugliter or her. issue, only becomea heir 
with parents, then th^ shares of the latter are under some circum* 
stances liable to incr^ase^ i.e., when there is a residue left aftejf 
satisfaction of the* crainisot 'air the le*gal sharers. 

^ Increase and Return. ' 

There is no Increase or proportionate reduction under Ahe Shia 
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School when' there is a deficiency ; but the same falls entirely oxk 
the daughter or the full or consanguine sister^ on the ground of 
their share being liable to be reduced under some other circum- 
stances. 

For instance^ tvhen there are the husband^ the father^ the 
mother, and a daughter, their shares are i, i, i and i, and the 
equivalents of these with the Least Common Denominator are 
tV > iV> "A- ^^^ A 9 here the husband and the parents take their 
lull shares, and the daughter gets only iV> instead of A* 

When there is a residue left after satisfaction of the claims 
of the legal sharers, it rehims to the legal sharers themselves ex« 
cepting the husband or the wife who are not entitled to the re« 
turn, and excepting also the mother if there be two or more bre- 
thren. . The return is divided in proportion to the legal shares, 
in other words, the estate. after deduction of the husband's or the 
wife's share, and sometimes also of the mother's share, is distri- 
buted in proportion to the legal shares. 

For instance, when there is the father, the mother, and a 
daughter, then their shares are i, | and i ; so there is a surplus of 
^ which returns to them all if there be no brethren depriving the 
mother of the right to the return : the property is therefore to be 
divided in the proportion of | : ^ : i : : ^ : ^ : | : : 1 : 1 ; 3. 

/. the father's share =i, 
the mother's share ^\, and 
the daughter's share sf. 

Should there be brethren, and the mother be not therefore,, 
entitled to the surplus, then the | remaining after deduction of 
the mother's i, is to be divided between the father and the 
daughter in the ratio of | : i : ; i : | : : 1 : 3 ; 

.\ the father's share = J of i=YT^ and 
the daughter's share ssJoff=||. 

If there be the husband, the father, and a daughter, then 
allotting a fourth to the husband, the remaining three-fourths i» 
to be divided between the father and the daughter in the ratio of 

.\ the father's share «=i of f =^, and 
the daughter's share s=| of J=^. 

If there be the widow, the father, the mother, and a daugh- 
ter, then deducting the widow's i, the remaining |, is to be divi- 
ded in the ratio of ^ : | ; i : • i • i : | • • 1 : 1 : 3, 

*\ the father's share =i of i^-^, 
the mother's share =i of |=^, and 
the daughter's share =f of |=|i. 
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SuccessioV' of the Becpnd group. . - 

If there be no heir of the first group,, then the heirs of. the 
second group become entitled to the inheritance* 

The husband or the widow is entitled to the larger share^ 
iiamely, I o^^ i respectively, while inheriting with any heir of the 
second group. 

The second group consists of two branches, namely, (l)the 
paternal and the maternaL grandparents and their ancestors hovf 
high soever, forming one branch, and (2) the brothers and sisters 
and their descendants how low soever, constituting the second 
branch. 

The nearest in degree among heirs of each branch is entitled 
to inherit to the exclusion of the more remote. But the lieirs of 
one branch cannot e:(clude those of the other branch; on the 
ground of nearness ; the relations belonging to both the bi*anches 
become co-heirs and are entitled to inherit together with each 
other irrespective of nearness or remoteness. ' Thus, when there 
is a brother or a sister whether full or paternal or maternal, 
no nephew or niece can inherit; nor can a great-grandparent 
succeed together with a grandparent on either side. But a 
nephew or a niece will become a co-heir with a grandparent; and 
a great-grandparent will inherit together with a brother or a 
sister. 

The paternal grandfather and grandmother are for the pur- 
pose of succession deemed equal to a full brother and sister res- 
pectively, and in their default, to a consanguine or paternal bro- 
ther and sister respectively;, and the maternal grandfather and 
graadmother, to a maternal or uterine brother and sister respec- 
tively. The paternal brother and sister are excluded by a full 
brother or sister, but a maternal brother or sister is co-heir with a 
full brother or sister ; and in default of the full brother and sister, 
the paternal brother and sister take their place. 

Thus, should there be the paternal grandfather and grand- 
mother, the maternal grandfather and grandmother, a full brother 
and a full sister, and a maternal brother and sister, then one-third 
of the estate will go to the four maternal relations to be taken by 
them equally, there being no distinction based on sex in their 
case; and the remaining § will go to the four paternal relations, 
namely ; to the two grandparents and to the brother and the sister, 
the two females each taking half as much as each of the two 
males. 

When a male and a female of equal degree on the paternal 
side are co-^heirs, the male takes twice as much as the female ; 
but this inequality between males and females does not apply to 
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the maternal or nterine. relations who are entitled to take equally 
inf'espective.dfitlijeir a^z., . :' 

There is the right of rei^<^eiitation for the purpose of deter- 
minibif. the! amount jof shares; to be taken by remoter relations 
iuMther hr^iich;^iyben th^ inheritanoe goes to them; the descen- 
dant of a brother or sister will take ^is or her shftre. Similarly 
a great-jfrandparent will take tiieplaceof the grandparent through 
whom he or ahe is related. 

A matei^al relation is not entitled to take more than his or 
her appointed share when there is a paternal relation entitled to 
take as co-heir ; the surplus if any will go to the paternal relations 
only. 

To understand the foregoing rules, let us take som6 concrete 
oajses: — 

Suppose there are four grandparents of the father as well as 
of the mother, and a daughter of a full brother^ a son of a full 
sister, a son of a consanguine brother, and a son of a maternal 
sister, and a daughter of a maternal brother. In such a combina- 
tion the paternal brother's «on is excluded, 

the two parents of the paternal grandfather take his, i.e., a 

full brother's share, 
the two parents of the paternal grandmother take her, i.e., a 

full sister's share,* 
the two parents of the maternal grandfather take his, i.e., a 

maternal brother's share, 
the two parents of the maternal grandmother take her, i.e., 

the maternal sister's share/ 
the full brother's daughter takes the full brother's share, 
the full sister's son takes the full sister's sHare, 
the son atid daughter of the maternal sister and brother take 

the latter's share respectively, 
/•the four maternal great- grandparents and the maternal 

nephew and niece will together take i, 
and the four paternal great-gmiidparents and the children of 

full brother and lister will together take | ; hence. 
the share of the maternal nephew^ ^ of J, 
the share of the maternal niece = J of J, 
the share of the maternal grandfather^s two -parents si ^r of i, 

or f of i each, : 

the share of the ^maternal grandmother's two parents« | of 

J, or I of J each, 
the share of the full brother's daughter t=x of |>. 
the share of the fuU sister's son =| of §, 

the share of the paternal grandfather's father =?| of | of |, 
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the share of the paternal grandfather's mother =i of | of |, 
the share of the paternal grandmother's fatbet =§ of | of §, 

and 
the share of the paternal grandmother's mother =i of ^ of § ; 
.•• their shares are =t^, -^^ ^, -^^ ^V» t¥> h h W. yV W> a"* iV 

~ ^T«"> aT"6 > TTei TTSy TTS^ TTai a i «» "aTei ¥i 6> tA"* TTgj *^^ "aTST* 

Suppose again that there are the husband, a full sister and a 
tuaternal brother, then the husband's share is |, the full sister's 
«hare is |, and the maternal brother's share ^, here there is a de- 
ficiency of if which falls entirely on the full sister, the doctrine of 
increase being not recognized by the Shia School ; hence the 
husband and the maternal brother take their shares in full, while 
the full sister takes |-^=|=^ instead of |*. 

Sti^ccesaion of the third group. 

The heirs of the third group succeed in default of the heirs 
of the first and the second groups, {.6., in default of all descend* 
ants, all ascendants, and all descendants of the parents of the 
Propositus. They are all other collaterals, namely: the uncles, 
p^randuncles, and so forth, how high soever, and their descendants 
how low soever, on both the father's and the mother's side. 

The rules of the order of succession amongst them are : (1) that 
tlie descendants of the nearest ancestor must be exhausted before 
the inheritance can go to the descendants of a remoter ancestor, 
(2) that amongst the descendants of the ancestors of the same 
degree, the nearest in degree will exclude the more remote, (3) 
(that the distinction between the full, the consanguine, and the 
titerine brothers and sisters and their descendants, obtains amongst 
similar relations of the parents and so forth, the consanguine 
being excluded by the relations of full blood, (4) that the paternal 
relations take twice as much as the maternal relations, (5) that 
amongst co-heirs, the males take twice as much as the females, but 
not so the uterine relations on either side, (6) and that the right of 
representation obtains for ascertaining the shares of the remoter 
in descent among collaterals similar to that obtaining amongst 
the descendants of brothers and sisters of different descriptions. 

To the second of the above rules there is a single exception^ 
namely, where there are the son of a paternal uncle of the full 
blood and only a paternal uncle of the half blood on the father's 
side then the former takes, in preference to the latter ; but if 
there be an uterine brother of the father, then the former would 
be excluded. 
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Branches of, now in force .. 24 

Hindus to be governed by their 
own law as regards Succession, 
Inheritance, Marriage, Reli- 
gious Institutions and Caste— ^ 

Kegulation IV of 1793 ... 24 

Statutes on — 

Act XXI of 1850 ... ... 27 

Act XV of 1866 ... ... 27 

Act XXI of 1870 ... ... 27 

modified and supplemented by 

statutes ... 27 

development of, by our courts ... 81 

Migration... ... ... 26 

See Sources of Hindu Law 13, 23 

See Oiise-law ... ... 81 

Hindu Jurisprudence divided into 
two prtrts: (1) Adjective law; 

(2) Substantive law ... 24 

appears to be complete ... 24 
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ILLEGITIMATE SON— 

may be a member of a joint family 
only in very exceptional and 
rare cases „. ... 141 

rights of ... ... ... 141 

right to maintenance ... 152 

ILLEGITIMATE BROTHER— 

of a Sudra taking by survivorship 175 
IMMEMORIAL CUSTOMS, see 

Customs ... ... 11 



origioal texts .... 

origin of ... . ... .,. 839 

onus ^s to ... ... 342 

may be the joint property of the 
members of a joint family gov- 
erned by Matakshara ... 843 - 
Impartibility and jointhess ... 840 
Inalienability of ... ... 346 . 

Rights of holder of ... ... 346 

'Maintenance of junior members, 
and grants ... ... 349 

Primogeniture lineal and ordinary 351 
Case-law on succession to — ... 356 
Priority among sons by different 
mothers ... ... 356 

Impartible estate to be regarded 
us ordinary property ... 853 



IMPARTIBLE THINGS— .., 188 

INHERITANCE— 

Sanskrit word for, ... ... 136 - 

Law of, may be regarded as general 

Will of the community ...136 

iSee Succession ■ . ... 191,217 

Exclusion from Inheritance 264 

INSANITY— 
See Exclusion from Inheritance 263 

JAINAS— 

Continued to be governed by 
Hinda Law ... ... 26 

appear to be included under the 
term Hindus in the snccession 
Act ... ... ... £6 

Peculiarities of adoption among — 

98, 116 
JOINT FAMILY— 

1. cherished institution of the 

Hindns ... ... 138 

2. Continuation of ancient patri- 

archal form of family Govern- 
ment ... ... 188 

8. System organised on the prin- 
ciple of subordination ... 138 

4. Benefits ... ... 189 

5. Gains and Earning ... 140 

JOINT FAMILY (MITAKSHARA)— 

Original texts ... ... 133 

1. Topics relating to... ... 141 

Three modes of devolntiou •.• 137 
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succession ... ... 137 
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contd. 

2, JETembers: ... ... 141 

i. Males 
ii. Females 
lii. Poor dependants 
iv. Female slave or con- 
cabine and the illegiti- 
mate son 

3. Different descriptions of their 

property ... ... 144 

i. unobstructed ^r 
. obstructed heri- 
tage ... 144 
ii. Joint or separate... 145 
iii. Ancestral, Ances- 
tral lost and re- 
covered, and Ac- 
quired ... 146 
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dy, Moveable 
and trade ... 147 
V. Partible and Im- 
" ' partible ' ... 147 
^ 4. Rights and privileges 
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No limit as to degrees of descent 148 
Posthumous son ... ... 148 
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Wife's right to husband's pro- 
perty ... ... 152 

Unnaarried daughter's right ... 162 
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Son's right in father's self-ac- 
quired property... ... 151 

unmarried daughter's right ... 152 
Illegitimate son's right ... 152 

Concubine ... ... 152 

5. Joint family property, right and 

enjoyment ... ... 153 

6. Kxtent of right, or share, vest- 

ing and divesting ... 154 

7* History of father's and son's 
^rigbfc ... ... 154 

8. Alanagement — 

Father mnnnger ... 156 

Manager other than father ... 157 
His power of alienation— 

(1) when other members 

minors ... ... 157 

(2) when other members 

majors ... ... 158 
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contd. 
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Appointment of guardain (Act 
viii of 1890) ... ... 169 

9. Alienation — 

male members alone compet- 
ent to effect ... ... 159 

exception when some are 
minors ... ... 159 

manager alone may make ... 159 
Legal necegsijiy for ,.. 160 

of an undivided copnrcenary 

interest of member ^. 160 

in Bombay and Madras ... 161 
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undivided interest in Bom« 
bay and Madras ... 16 L 

in BengAl and N.W.P. ante- ^ 
alienation doctrine is strict- , 
ly followed ... ... 161 

" Equity in favour of alienee when ' 
alienation set aside ... 16 1 

Involuntary sale in execution 
before death ... ... 161 

■ See Purchaser ... ,», 163 

Gift ... 163 

Devise ... ... 163 

Debt ... 165,166 

Rights of purchaser of undivided 
share ... ... 162 

Position of vendor Coparcener 162 
Devise of undivided interest ... 162 

10. Judicial proceedings 168, 315 

(1) Every , ipember has two 
capacities — 

(a) Personal and 
(&) r^resentative ... 168 
. (2) Suit by a single member 169 
(8) Suit against manager 
whether binding on the 
other members ... 169 

(4) S nit against father ... 170 

father stands on a dif - 
' ferent footing from 

that of a brother or 
an uncle ... 170 

what passes in execu- 
tion against father 
alone ... ... 171 

(5) Widow represents estate 315 

when not... •.. 316 

11. Devolution — 

Members may be said to hold 
the joint family estate as 
joint tenants ... ... 173 
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oofitcU 
Order in derolation bj tor* 

Tivorthip ,., 17« 

But not sach cnrder m m rao* 

ceMion ... ... 174 

Sxclasion of female heirs and 

daughters, etc. ... 174 

Charges on nndirided share 

passing by snrriyorship ... 174 
IllegitiniHte brother of a Sadra 
• taking bj sarrivorship ... 176 
A female member cannot take 

by survivorship ... 175 

See partition and presnmp* 

tions 

JOINT FAMILY (DAYABHAGA)— 
]• Points of difference between 

Mitakshnra and Diyabhiiga 209 
2. Joint fiimily in Bengal ... 213 

8. Dlyabhsga law clinnged, how ? 210 
4. No distinction between Mit&k* 
shara and Diyabhaga joint 
family as regards actual en« 
joyment by sons ,,. 212 

JUDICIAL DECISIONS— 
See Commentaries •.• 31, 32 

JUDICIAL PROCEEDINGS— 

See Joint Family (^litakshara) 
Widow's Estate 

JURISPRUDENCE— 
See Hindu Law •.• 
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KALI AGE— 

Practices to be eschewed in ... 16 
Certain practices including inter, 
marriage are not to be followed 
in ... ... 16,17 

Intermarriage pronounced invalid 
in one case ... ... 16 

KARTA IN JOINT FAMILY ... 188 
See Manager ... ... 



KAYASTHAS— 
KULYA— 
Derivation of 



29 



49 



KING— 

Function of, defined by the Divine 
law contained in the Smritis ... 9 

When the estate of a man escheats 
to ... ... 202,218 



KRITA— 


Paf/t^ 


A kind of adopted son 


... 8» 


KBITBIMA- 




a kind of adopted son 
a form of adoption ... 
See Adoption ... 


••• o^ 
•.. 131 
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KSHETRAJA- 




Appointed wife's son 


... S9 


LAW— 




Divine origin of — 


... 9 


Laws of God ... 


... 9 


Positive law ... ! 


9, 14, 17 


Independent of state 


... 9 


Earlier notion of 


... 9 


Sources of ... 


... 9 


Different schools of 


... 19 


non-Hiuda view of Hindu 


Law 


... 24 


Branches of Hindu Law 


... 24 


Conflict of — , and Commen* 


taries 


... IS 


LEGAL NECESSITY— 




See Joint family (Mitakshara) 


... 160 


Widow's Estate ... 


,.. 812 


Debutter estate ... 


... 836 



LIMITATION— 188. 277, 315, 337 

for declaring invalidity of adop« 
tion ... ... 129 

MAIDEN SISTER— 

share of, under Mitakshari ... 185 
no share of, on partition in Daya- 
bhoga family ... ... 214 

See PartiKon. ... ... 214 

MAINTENANCE— 

1. Original texts ... ... 269 

2. Twofold liability— 

(1) Limited by one's inherit 

tance of the ancestral 
and other property ... 269 

(2) Absolute and independent — 

(a) Aged parents. 

(6) Wife. 

(c) Minor children ... 269 

8* Who are entitled to— from an- 
cestral property . ... 270 

4» Adult sons and daughters-in« 
law entitled to maintenance 
from the ancestral property 270 

5. Wife and widowed wife ... 272 
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S, Stepmother ... 216,274 

7. Daughter ... ... 275 

<8. Widowed danghter-in-law ... 271 
9. Uoohnste wife or widow is not 

entitled to ... ... 274 

10. Unmarried daughter of the pro- 

prietor to be maintained nntil 
marriage ... ... 275 

11. Sister ... ... ... 276 

12. Dependent members ... 276 

13. Kight to m»intenance not af- 

fected by lapse of time ... 277 

14. Amount of maintenance ... 277 
Maintenance how far a charge 278 

15. Bona fide purchasers for value 

without notice are not liable 
for maintenance ... 279 

Its result, hardship on females 280 

16. Bight to maintenance cannot 

be transferred ... ... 281 

17. Future maintenance, decree 

for, how recoverable ...282 

Widow in possession of her hus- 
band's estate, bound to main* 
tain whom ... ... 282 

Impartible estate and Junior 
members ... ... 282 

See Concubine ... ... 152 

Illegitimate son ... ... 152 

Impartible estate ... 349 

Unmarried daughter ... 152 

Marriage ... ... 79 

MANAGEMENT— 

See Joint family (Mitakshnra) ••» 156 

MANAGER— 

Liability to account ... ••• 182 

See Partition ... ... 182 

See Joint family (Mitakshara) ... 156 

MANU— Complete Code of, what 
it deals with ... ... 10 

MARRIAGE— 

1. Original texts ... ... 51 

2. Necessary according to Shastras 55 
Exceptions ... ... 55 

3. In ancient law ... 56, 287 

4. The religious principle ... 56 

5. Eight kinds 

Approved form s — B r a h m a, 

Daiva ... 66, 57 

Arsha, Prajapatya .. 56, 57 

Disapproved forms — Gandhar- 
va, Asura, Bakshasa, Paisacha 57 

6. Definition of, by Raghunandana 58 



7.. Justification of marriage with- 
out consent ... ... 59 

8. Early marriage of Hindu girls, 

father's duty ... ... 59 

9, Objection to two rules of mar- 

riage. 

(1) Duty of father or guard- 

ian tomarry^the girls 60 

(2) The rule which enjoins 

all men to marry ... 61 

10. Principles of prohibited degrees 62 
Principles discussed by Ben- 

tham •«• ... 63 

Sages on prohibited degrees ... 62 
Mitakshara on prohibited con- 
nection for marriage ... 63 
Later commentaries on prohi- 
bited degrees ... ... 65 

Eules contained in the above ... 66 
Huks not all followed in prac- 
tice ... ... ... 68 

Practical rule ... ... 69 

11. Intermarriage between differ- 

ent castes ... ... 69 

Sages, and Mitakshara and 
Dayabhaga on intermarriage 74 

Prohibition of intermarriage by 
latest commentators ... 74 

Between different tribes prohi« 
bited by Baghunandana's Ud- 
vahatattva ... ... 74 

Intermarriage between differ- 
ent subdivisions of the same 
caste... ... ... 75 

IntermarriagebetweenVaidyas, 
K&yasthas and other castes ... 75 

12. Guardianship in marriage ... 76 

Betrothal ... „, 77 

Marriage complete without 
consummation ... 78 

13. Ceremonies ... ... 77 

14. Legal consequences of marriage 79 

Gunrdianship ... ... 79 

Maintenance ... ..i 79 

Residence ... ... 79 

15. Bemarriage of women ... 80 

Justification of rule against 
widow-marriage ... 81 

16. Polygamy ... ... 81 

16. Sapinda relationship for — 44, 47 

Conflicting texts thereon ... 44 
Beconciliation nns-itisfactory... 
Conflicting rules on prohibited 

degrees ... ... 45 

17* Marriage usages contrary to 

Shastras—Custom 45, 68 
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18. Golden rule of prohibited de- 

grees .. ... ... 46 

19. Prohibited degrees not handhus 

for inheritance ... ... 46 

20. Prohibited degrees for — 44, 45 

21. Hindus Btill married by their 

fathers ... •.. 212 

MATH— 

meaning of the term ..• •«• 832 

MIGRATION AND SCHOOL OP 
LAW ... ... ... 26 

Presomption that a Hindu is 
governed by the school of 
law in force in the loc9« 
Htj where he is domiciled 26 

Presumption may be re- 
butted ... .,.26 

MtMANSA— 

1. System of Hindu Philosophy..,, 10 

2. Difference of opinion among 

commentators on the — , with 
respect to evidentiary force 
of Customs and Usages ... 11 

MINOR— 

Sae Adoption ... ... 97 

alienation of his undivided interest 157 

MITAKSHARA— 

a running Commentnry on the 
Institutes of Tajnavalkya by 
Yi}nftnesyara ... 19, 23 

nmversally nccepted by all the 

sehools except Bengal ... ^22 

authority in Bengal yielding only 
to the Dayabhiga ... ... 22 

proper mode of reading — ... 221 

nndDRyabhaga.differenoesbetween 207 
Three modes of devolution accord- 
ing to Mitakshara ... ... 136 

MITAKSHARA SCHOOL— 
subdivided into minor schools 
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rules as to succession 
MOTHER— 
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share of, on partition in a Days- 
bhaga family ... ... 215 

Nature of right ... •••215 

nnder Mitakshara ... ... 156 



her share ... ,,, ... 30& 

See Partition ... ... 216- 

Stepmother ... 183, 216, 274 

nnchastity excludes — from inherit- 
ance in Beng^ ... ... 217 

not nnder Mit&kshara ... 19& 

MUTH— 

or Mohunti, a public endowment 331 

NANDA PUNDIT- 

a mere Sanskritist without law ... 90 

* author of Dattaka-Munansa ... 90 
NARADA— Code of, deals with 

positive law alone ... .-. 10 

WIBANDHA— 

SeeSmriti ... ... 13- 

OBSTRUCTED PROPERTY— 

explanation of the term ... 144- 

ONLY SON— 
adoption of ... 103, 104 

ONUS— 

ofproving disqualification to inherit 267 
of proving necessity ... ... 813- 

ORIGIN AND SOURCES OF 

LAW— ... ... 9 

PANDITS appointed to advise the 
Judges... ... ... 1ft 

PARICHARAK— 

the trustee of a Debuttur estate is 
called ... ... ... 836 

PARTIBLE PROPERTY— 

explanation of the term ... 145 

PARTITION (MITAKSHARA)— 

1. Explanation of the term ... 177 

2. Partition may take place by 

the desire of a single male 
member ... ... 177 

An execution-purchaser of a 
member's interest may de- 
mand partition ... ... 177 

3. What constitutes partition for 

defeating survivorship ... J 7ft 

4. Liability of manager to account 182 

5. Share of father's wife on parti- 

tion ... ... ... 18ft 

6. Grandmother's share on parti- 

tion ... ... ... 16ft 
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PARTITION (MlTAKSHARA)-b6iitd. 

7. Unmarried sister's share ... 185 

8. Illegitimate brother's share 

amongst Sndras ..» 183 

0. Provision mnst be made before 

distribution, for common 
charges of joint property ... 185 
' to. Mode of distribution : ... 185 

per stirpes not per capita ... 185 
11. Not necessarily separation of 

all members ... ... 185 

9. Double shiire in acquired pro- 

perty ... ... 186 

10. Benunciation by a member of 

his share 

11. Partial partition ... ... 186 

12. Partition, when it m:iy be re- 

opened ... ... 186 

Condition and agreement agninst 

partition ... ... 18S 

18. Limitation ... ... 188 

14. Impartible things... ... 183 

(a) separate property of a 

member ... 188 

(b) certain moveables as 

ornaments given to a 
femnle, &c. ... Id8 

(c) those that cannot be 

conveniently divided 
as a common path- 
way ... ... 188 

{d) those that are imparti- 
ble by custom such 
as a raj... ... 188 

PARTITION (DAYABHAGA)— 

1. Real partition only after father's 

death ... ... 21-1 

2. At the instance of a single co- 

sharer ... ... 214 

3. Maiden sister not entitled to 

any share on ... ... 214 

Right of maiden sister to main- 
tenance and expenses of her 
marriage ... ... 214 

4. Mother's share ... ... 215 

Nature of mother's right in the 

share ... ... 215 

5. Persons entitled to maintenance 

on— ... ... 216 

6. Maintenance of father's wives 216 

PER STIRPES^ 

Partition among male issue to be 287 

PER CAPITA— 

Partition among sons of different 
daughters, and collaterals to be 237 
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PATNr— , - 

See Widow's Kstate ... ^ ... 194 

PATRI A POTEST AS 15, ;03, 287 

PAUNARBHAVA— r 

twice-married woman's son ... 94 
PHILOSOPHY— 

(Hindu), Mimansa system of ... 10 
PINDA— 

meanings of ... ... 49 

POSITIVE LAW— ... 9; 14 

See Mimansa ... ... 10 

Sources of ... ... 17 

Smriti and custom, only sources of 17 
See Shastraa ... 13, 14 

See Hindu Law ; Hindu Jurispru- 
dence ... ... ... 24 

POSTHUMOUS SON ... ... H9 

PRACTICES— 

to be eschewed in Kali age ••• 16- 

PBAVAR.\— 

meaning of ••• •«. 48 

PRESUMPTION— 

that a Hindu is proverned by the 
school of law in force in the 
locality where he is domiciled;., 26 
how rebutted ... ,... 26 

in a joint family ... •.. 189 

i. Relations that may natur- 
ally be members of a 
joint family are joint... 189 
ii. Presumption in favour of 

jointness ... ... 189 

iii. Joint property , ... 189 

iv. Joint acquisition ^ ... 18^ 

V. when presumption does 

notarise ••. ... 189 

PRIMOGENITURE— 
lineal and ordinary ... ••• 351 

See Impartible Estate ... 339 

PROPERTY— 
classification of ••• ••• 144 

PURANAS— 

18 in number ... ... 16 

but many other works of the 
same kind which are upa- 
puranas ... ... 16 

. Yolumnioui mythological poema 16 
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PURANA8— oontd. 

considered by the later com* 
mentators as a sooroe of law Id 

ftaid to be composed by Vyisa 16 

not considered anthorities so 
as to over-ride Smritis ..• 16 

observation of Professor Wil* 
son with respect to tbeii^ 
authmty ... *.. 17 

Minor subsidiary Pnranas u. 17 

PUROHASBB— 

rights of, in an ondivided co*pnr- 
cennry interest cf a member of 
a Mitakshari joint family .. 162 
doty of— dealing with manager ... 165 
with Hindu widow ... ... 818 

see Debuttnr estate ••• ... 836 

PUTRIKA.PUTRA— 

son of an appointed daughter ..« 88 

RAGHUHANI VIDYABHITSHANA— 

the real author of Dattaka*Chan- 
drik& ... ... ... 91 

BAQHUNANDANA— 

author of Smrititattva ... 222 

authority in Bengal ... ... 222 

RAJPUTS ... ... ... 27 

REGULATION— 

I of 18P8 (Permanent Settlement) 840 
IV of 1798 S. 16, see Hindu Law 21 

X of 1798 ... ... 842 

XI of 1793 (Inheritance) ... 840 

X of 1800 (Division of Estates, 

Jungle Mehals) ... ... 841 

X IX of 1 810 ( Native endowments. 
Escheats) ... ... 887 

XI of 1816 (Succession, Cuttaok) 341 

RELIGION— 

India, a land of ... ... 89 

Hindu religion moulded on asce- 
ticism ... ... ... 89 

Doctrines of ... ... 881 

Karma or Adnshta ... 831 

Metempsychosis or transmigpra- 
tion ... ... ... 332 

Moksha or liberation ... 332 

Religious Duty or Dharma ... 334 

REMARRIAGE-> 

of Hindu widows, disquisition on 
the legality of their, by Pundit 
Iswara Chandra YidjaiMgnra ... 91 

See Act XV of 1866 ... ... 27 
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REPRESENTATION— 

right of ... «.. ... 194 

under Dayabhlga ... ... 237 

right of, obtains down to the third 
degree as regards male issue ... 237 

RE.UNION— 

1. Original texts ... ... 204 

2. What amounts to ... ... 205 

3. Order of succession after— 

under Mitakshara ... 205 

survivorship, if applies ... 206 

4. According to the Dayabhaga 

School ... ... 207 

REVERSIONER— 

explanation of the term ... 317 

remedy of — in waste... ... 314 

alienation with consent of ... 318 

liability of —to pay debts ... 320 

surrender to ... ... 317 

See Widow's Estate ... ... 317 

RIKTHA— Adoption ... ... 119 

ROYAL EDICTS— in certain matters 

binding force of, as of divine law 9 
8AG0TRA— 

explanation of the term 42, 49 

SAHODHA— pregn«tit bride's son 94 
SAKULYA— ... 39, 40, 42, 46 

SAMANODAKA— ... ... 43 

SAMANA-PUAVARAS— 

meaning of ... 43, 49 

SANSKRIT LEARNING— 

fill the regenerate classes entitled 

to learn Sastras ... ... 28 

Brahm'inns claimed the exclu- 
sive privilege to teach Sastras 28 

SAPINDA— 

meaning of ... 36, 37, 49 

according to the Mitakshara 37, 40, 43 
according to the Dayabhaga, three , 
kinds ... ... 38,39,40,42 

Relationship for marriage 44, 47 

Sapindi-Karan ceremony ... 38 

Sapinda relationship implies celes- 
tial joint family ... .. 140 
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meaning of ... ... 13 

proper object of ... ... 14 

scope of ... ... 14 

classification of precepts. 

i. Nishedha or prohibition ... 14 
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ii. Utpatti vidhi or injonction H 
iii. Niyama vidhi or restrictive 

injunction ••• ... l4 

iy. in so far as they deal with 
positive law, are generally 
anuvdda or superflnous 14 
Positive law and ... ... 14 

SVAYANDATTA— 
a kind of adopted son ... 88 

SCHOOLS OF HINDU LAW— 

ordinarily said to be five in nam- 
Der ••• ••• ••• IV 

properly speaking two principal 
schools 

(1) Mit^kshara ... 19 

subdivided into 
four or five schools 20 

(2) Dayabhi^ ... 19 

SCHOOLS OP VBDIC LITERA- 
TURE ... ... ... 10 

SIKHS— 

continued to be governed by Hindu 
Law ... ... ... 26 

appear to have been included un- 
der the term Hindus in the Suc- 
cession Act ... ... 26 

SMRITIS— 

diitinction between Smriti and 

Sruti ... ••• ••• 9 

Conflict between, has given rise 

to commentaries or Nibandhas 13 
only written authority on law ... 93 
See Sources of Hindu Law ... 13 

80NS- 

Patria potesta^ ... 16, 8, 1C3 

Primary and secondary ... 90 

Division of, into groups to shew 

their relative rank... ... 90 

by operation of law ... .. 90 

(1)12 kinds of ... 88 
(2) by adoption, five des- 
criptions of ... 88 
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History of 
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SOVEREIGN— idea of, in the 
modem juridical sense unknown to 
Hindus ... ••• •.• 9 
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authorities referred to ... 13 

(1) Sruti «•• ... 13 

(2) Smriti ... ... 13 

(3) immemorial customs 13 
Sruti and Smriti are theoretically 

speaking sources of law ... 19 

Case-law, the most important 

Source of present Hindu law ... 27 
Remoter sources of Hindu law 

common to all the different 

schools... ... ... 22 

see Migration and School of law... 26 

SPIRITUAL BENEFIT— 

doctrine of ... ... 89, 2^ 238 

law of adoption does not owe its 

origin to the doctrine of ... 89 

doctrine of, no test of heirship ... 219 
Capjacityfor ... ... 227 

difficult to be determined, when 
not expressly stated by author 
ofDdyabhiiga ... ...248 

Examination of the principle of ... 235 

SRrKRISHNA— 

Commentator of the Dayabhag^ ... 222 
Author of Dayakrama*Sangraha ... 222 
Recapitulation of heirs in their 
order, by ... ... 225 

SRUTI— 

1. Vedas ' ... ... 9 

2. Yedangas ... ... 2, 9 

3. Upanishads ... 9 
distinction between Smriti and 

Sruti ... ... ... 9 

See Sources of Hindu law ... 13 

STARE DECISIS— and Communis 
error facit jus ••• ... 33 

STATUTES ON HINDU LAW— 
See Hindu law ••• ... 27 

STEPDAUGHTER— heir to fctep- 

mother ... ... ... 327 

son of, do. ... .. 327 

STEPMOTHER— 

maintenance of, a charge on her 

son's share, after partition 216, 274 
entitled to share under Mitakshard 183 
not so under D&yabhaga ... 216 

see Maintenance ... ... 274 

STEPSON— hour to stepmother ... 327 
son of, do* ... ... 827 
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STRrDHAN— 

l.'Orginial texts 

2. Different items of 

i. Yautaka ... 

ii. Adhivedanika ... 

iiu Anvid 

iv. Vritti 

V. Oman 

vi. Acqaif 

of HI 

vii. Presei 

viii. Gifts 

kind 

ix. Hosbe 

3. Women's pro 

table right 
taries 
under Mitiiksharfl 
Kitjajana's tea 
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D4ya-Tattva of Baghnnandana, translated from 

original Sansknfc by G. Sastii, and first published in 
1874. That edition being out of print a second revised 
edition, together with the original Sanskrit, is now pas- 
sing through the press and will very soon be published 
by Cambiny & Co., 6 & 8| Hastings Street, Price, Rs. 5 

Viramitroday of Mitra Misra, translated from 

original Sanskrit by G. Sdstri, and published by 
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B. Banerji & Co., 25-27, Cornwallis Stieet ... Price, Rs. 3 

Hindu JjHiWy with the Mohamedan Law of inheritance^ 

by G. Sistri, published by B. Banerji & Co.... Price, Rs. 5 
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